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BROTHERECCD OF MAINTENANCE OF WAY EMPLOYES

Public Law Board No. 2406 was established pursuant to the
provisions of Section 3, Secend (Public Law 89-456) of the Rallway
Lakor Act and the applicable rules ¢f the National Mediation Boaxd.

The parties, the National Railrcad Passenger Corporation
{Amtrak, hereinafter the Carrier) and the Brotherhood of Main-
tenance of Way Emploves (hereinafﬁer the Organization), aréd duly
constituted carrier and lakor organization representatives as
those terms. are defind in Sections 1 and 3 of the Railway Labor aAct.

| After hearing and upon the record, this Board finds that it
has jurisdiction to reseolve the following cla;m:

"The Claimant, Winston Mills, Trackman, Baltimore, MD, was
dismissed in an arbitrary and capricious manner.

Dismissal was prejudiced; predicated c¢n the fact Claimant
was @rievance Chairman, duly elected to represent B.M.W.E.
membexrs in matters of concarn between Emploves anéd Carrier.

Claimant Mills’' serxrvice rescord be cleared of all charges
resulting from the incidants coccurring on June 14, 13979.

Claimant Mills be restored *oc service, with seniority and
" all other rights and privileges unimpaired, and he ke com-
pensated for all wage losses in accordance with the pro-
visicns of Rule 74(4).°

Prior to his dismissal the Claimant was assigned as a Trackman

on Gang No. AC82. On June 14, 1879 he was removed from servics.
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By letter dated June 20, 1979, he was notified to attend a trial
to detarmine his responsibility regarding the following charge:

"Viclation of NRPC General Rule I...Emplovees will not
be retained in the service who are insubordinate...
quarrelsome or otherwise vicious...

Violation of NRPC General Rule J...profane or vulgar
language is forbidden. Violence, fighting...threataning
or interfering with other emplovees...is prohibited,.

Specification I: On June 14, 1979, at approximately
11:00 AM, in the wicinity of MP $90.6, North Point,

you attempted to prevent Assistant Supervisor of Track .
J. Aviles from discussing work related business with
Trackman Milton Lawrence; and you did not obey Mr.
Aviles' directives to allow him to sceak with M.
Lawrences; additiconally, you then did not ocbey Mr.
Aviles' directive that you accompany Mr. Aviles o

his company wvehicle.

Specification II: " On June 14, 1375, at approximately

11:10 AaM, in the vicinity of MP 20.6, North Point,

vyou directed profane and vulgar language to Assistarnt

Supervisor of Track J. Aviles; you threatsned Mr., Aviles

with a spike hammer and vou physically attacked and

injured Assistant Supervisor of Track J. Aviles.”

The trial scheduled for July 10, 1879 was postpohed at the
reguest of the Claimant's reprasentative until July 17, 1979%.
On the basis of facts developed at the trial, the Claimant was
found guilty as charged and permanently dismissed from service.
The Claimant entered an appeal with the Assistant Chief Enginesr;
the appeal was heard on august 19, 1979 and the charges wers sus—

tained: the appeal was progressed to the Director of Labor Relations

and was denied; and the case i1s now before Public Law Board Ne. 240§5.
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The applicable Rules of Conduct' read as follows:

"I. Employees will not be retained in the service who

are insubordinate, dishonest, immoral, guarrelsone or

otherwise wvicicus, or who do not conduct themselves in

such a manner that the Company will not be subjectad

to criticism and loss of good will.

J. Courteocus conduct is required of all employees in

their dealing with the public, their subordinates and

e@ach other. Boisterous, profane or vulgar language

is forbidden. Violence, fighting, horseplay, threatsn-

ing or interfering with other employees or while on

duty is prohibited.”

Based on the credible evidence of record the Board £finds
that the discipline imposed was commensuratz with the proven
g ffsnse. - =

There were two issues in the claim: (1) whether the
Claimant was insubordinate in refusing an order given by Assis-
tant Track Supervisor, J. R. Aviles, to discuss privately a
guestion concerning an alleged safety gear violation of another
Trackman; and (2) the Claimant's responsibility regarding a
physical altercation that followed the above alleged insubordination.
‘ In addressing the first issue ®his Board finds that the
Claimant was not insubordinzate when he refused to privataly discuss
an alleged safety equipment violaticn of an employee working with
the Claimant in Gang No. A082 with the Assistant Track Superviscor.
wWe further find that the Claimant was not insubordinate when he

used "vigorous demeanor” in discussing the mattsr with the Super-’

visor in frent of other employees.
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The entire spisode began when the Assi\étnat Track Supervisor
acticed that a Trackman, Milton Lawrences, was not wearing bis
safety geggles. The Claimant, 2 duly designatsd Organization
representative, protastad that Mr. Lawrencs had dzopped his glasses,
and was btending down %0 retrieve them , when the Supervisor noticed
Nim,anéd told him he was being charged fZor a safaty violation.

The Claimant was a.cting' as an Organization representative when he
respoendad wo the charge levelsed against an smployee he rspresanted.
The Claimant woculd have been bettsr advisad to have not raspondad,
and waitad to ra.isa. defensas and pursue the mattar if,and when.,it.
reached the formal staps of the grisvancs grocess. E‘bwevé:, tha
Claimant, in his position as represeatative and in the circum-
stances of the moment, was not insubordinate in ra2fusing to discuss
the mattar grivataly. Ino light of the Clazimant's Organization
position, his :Lnsisténce on an open discussion did no€ rise o

the level of i.n;ubordina.tion.

The Claimant's kehavior in the ccurse oI events that followed,
however, was vicdlant and threataning and in clear violaﬁion of
Rule J. Hr. Perry, who was checking FRA violations with the
Supervisor at the time, cradibly descriked those events as follows:
Whea the Claimant intarceded on behalf of Mr. Lawrencs, the Slper-
visor told =zhe Claimant that he was not talkiag o him (abcut the
vialacion) bus to Mzr. Lawrancs., Ihe Super-:visc:: also w=ld }:he

Claimant that he wanted to speak with him privately at his truck.
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When the Claimant refused, the Supervisor iastzucted a Forsman

to remcve the Claimaat Zxom duty. The Claimant then left and

-

entared a bus. A short time. latar he stood up and began calli ing
the Supervisgr disparaging names. Ee was told to watch Rkis
languags. e Claimant then threw down Ris kat and gogglas and
went back down to the tZack. Several emplayees rastrained iz
after b2 picksd up 2 hammer and he threw the hammer deown., As
tie Supervisor was walking away Srom the sceas, the Claimant

stzuck im in the back oI tie neck. Ths Supervisor

i

f2ll o zhe
‘g:ound. The Claimanat kici;ed alm several times. . The Supezviscor
was eventually helped off tle gzound by Mr. Perry, who later
drowve Rim o the hospital.

The Claimant's account of what haprened is that, aftar theis
discussicn, =zhe Superviscr followed the Claimant back ts =he =rack.
Be allegedly heard scmeche shout, "Look. cut, he's got semetiiing
in kis nand." The Claimant, acting on t'.he instincts ke was taught
as a Marine CGrssen Serst instructor, turned and defanded Qimsals
by "beating the haell” ouz ¢f Mx. Aviles Lefure the latter had a
chanca 2o "attack” him. The Claimant alsg testified that he was
aggravatad and grovecked by the manner in which Mxr. Aviles handled
the allegad safsty viclation. | -

A rmeadipng of the cradible evidence ¢ racesrd rzveals that
the Claimant laveled an unprovokad, 2xXT=ia0rdl iparily wvioclsnt
attack at tke Superviscz. Weile ths Supervisor may have besn

aggressive on his part during the discussicn with toe Claimanzg,



Public Law Board Na., 2406

Case/Award No. 17

Page Six '
this verbal confrontation did not justify the viclent physical
resconse of the Claimant. Dismissal was reasonable discipline in
light of the seriousness ¢f the cffense. Accordingly, the claim

is denied.

AWARD: Claim denied.

by SEE da

R. Rad rrier Member W. E. LaRue, Crganization Member

Ricnard R. Rasher, Chairman -
and Neutral Membker

September 20, 1981
Philadelpnia, PA



