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Public Law Board No. 2406 was established pursuant to the 

provisions of Section 3, Second (Public Law 89-456) of the Railway 

Labor Act and the applicable rules of the National Mediation Board. 

The parties, the National Railroad Passenger Corporation 

(Amtrak, hereinafter the Carrier) and the Brotherhood of Main- 

tenance of Way tiployes (hereinafter the Organization), a& duly 

constituted carrier and labor organization repesentatives as 

those terms.are defind fin Sections 1 and 3 of the Railway Labor Act. 

After kiearing and upon the record, this Eoard finds that it 

has jurisdiction'to resolve the following claim: 

'"The Claimant, Winston Mills, Trac.kman, Baltimore, MD, was 
dismissed in an arbitrary and capricious manner. 

Dismissal was prejudiced; predicated on the fact Claimant 
was Grievance Chairman, duly elected to represent B.M.W.E. 
members in matters of concern between Employes and Carrier. 

Claimant Mills', service record be cleared of all charges 
resulting from the incidents occurring on Zune 14, 1979. 

Claimant Hills be restored to service, with seniority and 
all other rights and privileges unimpaired, and he be com- 
pensated for all wage losses in accordance with the pro- 
visions of -Rule 74(d)." 

Prior to his dismissal. the Claimant was assigned as a Trac)anan 

on Gang No. A082. On June 14, 1979 he was removed from service, 
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Ry letter dated June 20, 1979, he was notified to attend a trial 

to determine his responsibility regarding the follo&ng charge:, 

"Violation of NRPC General Rule I...Employees will not 
be retained in the service who are insubordinate... 
quarrelsome or otherwise vicious... 
Violation of NRPC General Rule J...profane or vulgar 
language is forbidden. Violence, fighting...threatening 
or interferinq with other eaployees...is prohibited. 

Specification 1:~ On June 14, 1979, at approximately 
ll:OO, AM, in the vicinity of MP 90.6, North Point, 
you attempted to prevent Assistant Supervisor of Track 
J. Aviles from discussing work related business with 
Trackman Milton Lawrence; and you did not obey Mr. 
Aviles' directives to allow him to speak with M. 
Lawrence; additionally, you then did not obey Mr. 
Aviles' directive that yau. accompany 1%. Aviles to 
his company vehicle. 

Specification IIY On June 14, 1979, at approximately 
11:lO AM, in the vicinity of MP 90.6, North Point, 
you directed profane and vulgar language to Assistasit 
Supervisor of Track J. Aviles; you threatened tYr. Aviles 
with a spike hammer and you physically attacked land 
injured Assistant Supervisor of Track J. Aviles." 

The trial scheduled for July 10, 1979 was postponed at the 

request of the Claimant's representative until Suly 17', 1979. 

On the basis of facts developed at the trial, the Claimant was 

found quilty as charged and permanently dismissed Tom service. 

The Claimant entered an appeal with the Assistant Chief Engineer; 

the appeal was heard on August 10, 1979 and the charges were;us- 

tained; the appeal was progressed to the Director of Labor -Relations 

and was denied; and the case is now before Public Law Board No. 2406.. 
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The applicable Rules of Conduct'read as follows: 

"r. Employees will not be retained in the service who 
are insubordinate, dishonest, immoral, quarrelsome or 
otherwise vicious, or who do not conduct themselves in 
such a manner that the Company will not be subjected 
to criticism and loss of good will. 

J. Courteous conduct is required of all employees in 
their dealinq with the public, their subordinates and 
each other. Boisterous, profane or vulgar language 
is forbidden. Violence, fighting,. horseplay, threaten- 
ing or interfering with other employees or while on 
duty is prohibited." 

Based on the credible evidence of record the Board finds 

that the discipline im@sed was commensurate with the proven 

0 ffense a 

There were two i&es 'in the claim: (1) whether the 

Claimant was insubordihate in refusing an order given by Assis- 

tant Pack Supervisor, J. R. Aviles, to discuss wivately a 

question concerning an alleged safety gear violation of another 

Tr a&man ; and (2) the Claimant's responsibility regarding a 

physical,altercation that followed the above alleged insubordinati,onn 

In addressing the first issue this Board finds thkt the 

Claimant was not insubordinate when he refused to privately discuss 

an alleged safety equipment violation of an employee working with 

the Claimant in Gang No. A082 with the Assistant Track Supervisor. 

we further find that the Claimant was not insubordinate when he 

used "vigorous demeanor" in discussing the matter with the Super-' 

visor in front of other employees. 
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The entite episode beqan when tie Assistnat Pack Supervisor 

noticed that a Trackman, Nilton Lawrence, was not wearing his 

safety cjoqgles. The Claimant, a duly designated Organization 

representative, protes‘dd k%at Mr. Lawrence had &cop-d his glasses, 

and was tending down *a retrieve tiea,when'khe Supervisor raticed 

hti,and told him he was being cbrged far a safety violation. 

The Claimant was acting as an Orqanization rep resentative when he 

respnded tc 'she charqe leveled aqainst an employee he represented. 

The Clabrtanu ~uld have keen bet*= advised to have not respnded, 

,and waited tc raise defenses and pursue the matter if,and when,it 

reached the formal ste9.s of the grievance process. Xowever , the 

CldimdPt, in his pasiticn as representative and in the circum- 

stances of the m&sent, was rat insukcrdinate in refusing tc discuss 

the natts ,privately. In light of the Claimant's Organization 

position, his insistence on an own discussion did natrise tc 

the level. of insukcrdination. 

The Clainant's k-ehavior in the ccurse of events that fcllowed, 

however, was violent and threateninq and in clear violation of 

Rule J. Kr . Perry, who was checking r"F& vioiations with the 

Supervisor at the time, credibly descrtid tSlose events as follows: 

h-e3 -de Claimant interceded on behalf of ,Xr. Lawrence, -L"ie &per- 

visor -old the Claimant -that he was not talking tc hb (about the 

vblation) but to ~3r. Lawrence. The Sup&visor also tcid the 

Clabant &at he wanted tc SF& with him privately at his track. 
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When the Claimant re?used, tke Supervisor instzucted a Fore.aar, 

to remove tie Clai2na.x fzom duty. Tke Claimant then ~~left and 

entezed a bus. A short time Later he s&&ad up and kegan calling 

the Supe,miser disparaging names _ Ee ua.s tcld to watch his 

Laaguaqe. T3e Claimant then +d.rew dowo his hat ar?d geggles and 

went ha& down ta the track. Several employees restraized hia 

after 'he picked '1~ c hammer ad he threw the hammer dawn. AS 

+& Sueervisar was wallciilq away from tie scene, the Clatiant 

struck 5i1 in +&a back 0 f tie nec.k. TI-e Scqervisor Zell to Cite 

CJ~OUd . The Claimant kicked him several tties. %e Su~ezvisasr 

was eventually heL_=ed off the ground by Hr. Parry, who later 

drove him q tie hospital- . 
The Claimazt's acccunCi of what ha~~r,ed is eat, after tkeiz 

discussion, tie Sugervisar fcLLowed tie CLaimant back tc tie t,-ack. 
. 

Ke allegedly heard sameak &cut,, "Lcok out, he's gcs scmething 

in his: hand." The Claimant, acting on the ilstincts he was taught 

as a Harize Gceen Seret inst'uctnf, turned and defended ktiself 

by Taeatiaq tie hell" cut of tMr. AviLes &fore tie latter had a 

chance P "attack" h&r. The Claimant also testified that 'he was 

aggravated aad provoked by the manner i% which 3~. AvvFles handled 

the alleged safety violation. 

A re.adiaq of *A G'edtiLe evidence cf reccrd reveals that 

the Claimant leveLed an unpzovoked, %,r,-aQrdiilacLL;r it-iolent 

attack at +& Supx3Fscr. WhiJe g5.e Sucezvisor may hare keen 

agqessiv;tre an his'part durtiq the discussion with the Claimant, 
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this verbal confrontation did not justify the violent physical 

response of the Claimant. Dismissal was reasonable discipline in 

light of the seriousness of the offense. Accordingly, the claim' 

is denied. 

AWARD: Claim denied. 

R. -Radk.e, Ca-rrier~M&ber W. E. LaRue, 

Richard R. Kasher, Chairrnan 
and Neutral Member 

Septemker 20, 1981 
Philadelphia, PA 

. 


