PUBLIC LAW BOARD NO. 2420
' AWARD NO. 15

BROTHERHCOD OF MAINTENANCE OF WAY EMPLOYES
VS,

CONSOLIDATED RAIL CORPORATION

Docket No, 423

STATEMENT OF CILAIM:

a) The Carrisr viciatsd tha: Rules. Agreement, effective
December 16, 1945, as amended, particularly Rules
S<A=1, 5-B=1 and the Absentgeiam Agreement of
January 26, 1973, when it agssessed discipline of
gggaésual,onrn.i. Repairman D.L. Dolph, November 22,

) Claimant Doiph!s.reéo:d*b&=c1earad:of the charge |
brought agwinat him on COctober 13, 1978,

c} Claximsnt Dolph be restorad to service with seniority
and all other rights unimpaired and be compensated
“for vage loss: austained in accordance with the pro—
vigions of Rula 6-A-1(d), with benefits restorsd.

OPINION OF BOARD:

Claimant wae tried on, feundrguii&r'cf, and diaciplined by

discharge by Carrier for the following charges:

I. Failure-to;report‘fbr duty on your regular assignment
- - at 7:100 aM: on September 28, and September 29, 1978,

2. Engaging, abetting and participating in an unauthorized
work atopgage at Canton MW Shop at 8:30 aM, 8150 AM,
3120 PM, tember 28, 19378, at Main Entrance DlVlSlon

Road and at Broadway Road on September 29, 1973 at
5330 PM.
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3. Insubordination in that you rafusged a direct
order to raturn to duty from Frank Bucceri,
lst Trick Shop Enginear, at 8130 AM on
September 28, 1978.

The disciplinary termination was: imposed on Claimant because
of his alleged participationm in an illegal ap&,unauthorizéd gtrike at
Carrier's Cantom, Chio, Maintenance of‘ﬁay-ShOp on September 28 and 29,
1978, by members of Local 3050 of the Brotherhood of Maintenance of Way

Employees employed tharae.

We have described the general circumstances of this strike
and picketing situation revealed:at the hearings therson in our pre-
vious Award Ne. I, as well asaou:'cpinzon-an certaxn procedural and

substantlverquestlous ramsed by'Organlzatlon there as well as here,

Turning to. the particular facts of the instant situation,

+he record shows:

1. it is- not disputed that Claimant gailed';o:aépear for.
his regularly scheduled work on the 7100 AM to 3:30 PM shift on
Saptember 28 and 29, 1978, or at any other time during these two days
of an illegal and unauthorzzed striXe conducted by employees of Local
3050, Brotherhcod of Maintenance of Way Employes, of which he was, at

rhe +*ime, an officer.

2. Testimory was given by Shop Engineer F. Bucceri that an
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September 28, 1979 he appeared at’lbdut 8:30 AM at the Mahoning Road

entrancs to the Canton MW Shop (th.r:o—called Main Sntrance) and saw

congragated about it a large number of individuals and alsc parked

cars. He recognized Claimant as a-nng thosa in the gathering, and he
read to the group, including C;l.a..'unm:,., a stag:anent that they were taking
part in an unauthorized strike and were directed to come in to work,

No one, including Claimant, complied, This testimony was corroboratad

. in the testimony of Assistant Eﬂqui';mant. Eﬁgi-near Muir, who stated that
he vas theres- and heard Mr, Bucca:i’g statoment to Claimant and the zest

of the group.

3e Tastinbny_* was 'given: by Supe:intandaxit A, Gottsabend that
he appeared at the sase- gcene about 20 ninutes.. later with My. Bucceri
for the purpose of getting Mr. Risaliti, President of the Local, to
come to his: office in order to speak by phone with W.G, LaRue, Organi-
zatiéu’sz General Chairman. At the same Eine, Mr, Gottgsabend- asked that
one gf the Union grisvance men- join them and, noticing Mr,. Dolph, suag-
gested that it be the lattar, They both accompanied Gottsabend to his
cffice, There he called Mr. LaRue and put Messra, Risaliti, Bucceri and

Claimant at a telephone extension.

Mr, Gottsabend's testimony of this conversation is that
Mr. LaRue instructed the Union officers and Mr, Gottsabend that they

should proceed to the group of strikers and inform them that they were
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engaging in a wildecat atrike, *in no way" éﬁthorized by the Pennsylvania
Federation of the Brotherhood of Maintanance of Way Employes, and that
if they did not return to work, they could be subject to discipline.
Mr, GCottsabend®s further testimony is that at the end of that call,

the Union functionaries and hinaeit‘érgcendedfto the group of strikers
and advised them of the. statement of Hr; LaRﬁe. His further testimony
iz that the infocrmation vas mat by hoo's and cat-calls, Mr, Gottsabend
guotes himself as then announcing to the group that a Court injunction

would be applied for and served.

Mr.. Gottsabend replied in the affirmative when asked, at the

i trial by Mr. Dolph, wvwhaether he:(nolbhj *tried tc help™ him in this matter,

Hr;_Gattaabénd"tastified;£u:thez.that he wasaaggig:at the
Mahoning Road entrances to the Canton MW Shop at apprqximatély 3:20 P™
on Septenber 28, At first, he*ha¢:ao-ead§£ficu1ty'in driving through
the gltheting:becaupe’ﬁis:vty*jli:blaéked, but the group gave way and
as he procseded, he “saw a man on my side coming towards the car in a
very unstable position by the manner in Ihich he was walking," Thszs
individual then came over tao Gottsabend®s car, leaned against it, and
demanded to know from Mr, Gottsabend wheres he was geing., The latter
statéd that he wvas going intc the Shop and that he-rasaiﬁ charge there,.
The other, speaking in a "thick tcngue”, called Mr, Gottsabend by -name

‘and “"offered to show him the way.™ Mr, Gottsabend askad him to step
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out of the way, but just as the latter did and the car got slowly
underway, another individual obstructed it on the other gide; and,
éfter the car drew to a stop, "hanged some kind of a banpner” againat

its roof. Claimant Dolph then came over, pulled the man avay and

apoiagizad to Mr. Gottsabend.

4, Testimony waa given by Shop Engineer R. cémpitella that
at approximately S:30 PM-on Septamber 29, 1978, he visited the Broadway
Road entrance to the Shop and observed Claimant there ta.lking' to other

emplovees.

5. Claimant's version of these events. iz as follows:

x) Whileeen-nouta:to-hl; ragular assignment on the mornings
cf’September 28, he- fbund the~ent:ance.to the property blocked by men
*milling around™ with a strike sign. He procseded no further because

of apprehensions concarning his safety, -

br) Tneiaana*vasrt:ue&the-next.daf; CIaimant admitted, however,
that he was alsa present amoag a group ofﬂﬁicketers at 3:20 PM on Septem~
per 28 and it 5:30 PM on September 29, thiS'time at another entrance,
that of Broadway Road. H§~explained,theliatter'by the single word
“curiosity." Asked whether he had been given orders by Mr. Bucceri to
return to work at 8:30 AM on Septamber 28, Claimapt raesponded, "Peréon-

ally, nec™, obviously refeiring to the fact that Bucceri’s statement had
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been addrassed to the group of which Claimant was a part rather than

to him..

In spite of the Claimant's having relayed to the striking
graoup the inatructions~§iven to him by hig Organizational superior that
they Qére-engaging in an illegal strike, :he-fact islﬁhat'he vas oﬁe of
gaid illegal strikers and picketers both before and after he made this
announcement, In this he-severelr'defaultéd in carrying cut in good
faith his responaibilities adherinﬁ,to his. official identity as part of
the Union entity which wvas signatory to the-Agreemeng {(and thus to his
role as one of the underwriters to the caryying out of its terms), but.
more than that, by his presence and'actions.he-aefved unavolidably to
giverUhibn status: and sanction to-the;illegal activities in contradic-
ticon to the information he had':ecelved and conveyed that the Brotherhood
officials with gzeate:‘authorxty=than he had dlsowned the strike and had
agked him to terminate it, These actions contradicted and belied his
words and could not help to gerve as encouragement to the others to ig-
nore them, Because of thig, we cannot f£find Claimant to have absolved
himgelf of participation in the sgtrike and picketing but, rather, be-
cause of his persistence in its participation, given his status {(and the
derogation he thereby rast on the words uttered by him), to have encour-

aged it,

laimant deswrvag cradit for having dutifully uttered the words

declaring the strike unauthorized and also for having, in cne known
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instance, discoutaged violence by a picketer against the plant
. superintendeat or'hialvehicle. But these cannot cancel out the fact
that he, himsalf, was an active striker and picket and, unavoidably,
because of his Union gstatus and the official information given to him
by his Union and the order given to him=$y Wanagement on the picket‘
line, wags a fully~informed, Xnowing and purpbaeful participant in and
encouraging exemplar of the illegal and unauthori?ed activities of

~ September 28 and 29, 1978,
AWARD

Claim- deniad..

m' mf rgar)

N.M. BERNER, CARRIER MEMBER

DATED DZOJZC&«/@ 5: /?7?




