PUBLIC LAW BOARD NO., 2420
AWARD NO. 2

EROTHERHOOD OF MAINTENANCE OF WAY EMPLOYEES
and
CONSQLIDATED RAIL CORDORATION

DOCKET NO. 410

 ETATEMENT OF CLAIM:

2. The Carrier violated e Rules Agresment, effective
Decembezr 18, 1945 ag amended, particularly Rules S5-a-1i, -
S=3~1 and the Absenteeism Agreement of January 26, 1973,
when it assessed discipline of dismissal on MW Repairman
J.PFe Martin, November 22, 1578, ‘ ,

b, Claimant Martin®s recoré be clearasd of the charge
brought against him op October 13, 1878, .

c. Claimant Martin be restored £5 sarvice with seniorxity - -
- and all other rights unimpairsd and be compensated for

wage loss sustzained in accordance with the provisicns-of -

Ruie &~A~-1{d}, with benaefits restored. ) i

OPINTION OF Z0ARD:

Claimant was tried on, found guilty of, and subseguently

discharged by Carrier for the following charges:

1. Failure to report for duty on your regular assign-
gggt at 7:00 AM -~ September 28 and September 29,
3 - o

2. Engaging, abetting and participating in an unauthorizead
- woxk stoppage at Canton MW Shop at 8:;30 AM and 3:45 PM
Main ZEntrance Divisicn Road on September 28, 1978,
8:00 AM, Service road entrance of Shop an September 29,
1278, 4:C85 PM and 5:15 PM at Main. Entrance - Division
on Septemter 29, 1978, ' '
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3. Insubordination in that_ypﬁ refused direct
orders to return to duty from Frank Bucceri,
Shop Engineer at 8:30 AM on September 28,.
1978, and again from R. Campitella, Saop
Engineer, at 3:45 on September 28, 1978,
The disciplinary termination was‘imposed'on Claimant because
of his alleged participation in an illegal and unauthorized strike .
'at Carrier‘s Canton, Ghic, Maintenance of Way Shop on September-28 .
"and 29, 1978 by members of Loeal -350 of the Brotherhood of Maintehanée

of Way Employeaes amployed there,

We have described the general circumstances of this strike
and picketing situation revealed at the hearings thereon in. our pre-_
vious Award No. I, as well as stated our opinicns on. gertain procedural

and substantive questions raised by Organization there as wall as hefe,

Turning to the particular facts of the instant situation, the

record shows:

1., Claimdnt testified that on September 28, 1978;;he3arrived‘yr -

at his usual time at the main entrance cof the'fadilitf ustrally ussd

Ey him to commence work on his regular 7:00 AM to B:BQ.PM‘vor% tous

*preparad to werk®™, but “there wasié [}triké]:sign up. So I didn't

- . cross the sign.™ He further acknowledges that he staticned himself
among the group of strikers and picketers. - When asked, “For what

purpose were you at this locaticn?" referring to thetimes of 8:30 AM
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and 3345 PM, Claimant respended, ™I was curious to find out about |

work.™

2. Claimant further ackﬁowledged that he desisted from
Comlng in to work aga;n on September 29, 1978 and joined a group of
empTDyees who were abstalnlng from work and were statloned as pxckets.
-~ on the main read entrance to the Canton Shop on September thh at

about 4:05 PM and S:15 PM.

' 3, <Claimant alsoc acknowiedged.at-EhE'heariﬁg'that he was
one of those gathefgd at “the Canton shop main entrancé on September Zsth 
at about 8:30 AM thM'F;,Bucceri,‘Shog $nginee:,'Car:iests MW shop.
ordered to return £ WorkKe Accﬂrding to Bucceri}ﬂ testinénv; «qppcrtéd~ﬂ.
by other W'tnesses, the grcun was partlally blockang the main antrance
at the ftime, a Strlke'Slgn was present amopg thigm, and he rec0gni;éd"
Claimant Martin | a5 one of those to whom he gave these instructions.
Clzimant admits that he did not cbey these instructions, giving as
his reason at the hearing, "I wasn't working the afterncon shift.

I didn’t think it applied to me."™ He admits, however, that he

desisted from work the next day also,

‘4, Testimony was given by R. Campiteila, Shop Engineer, and
supported by cthérs. that, pursuant to management's instructions ko

him on September 28, 1978 at approximately 3:45 PM, he. went to the
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main entrance =f the road into the shop, where he saw a group of
emplayees "milling about” near a strike sign placed in a concrete

block and that these individuals were éérﬁial;y b;ockingfthe road

to the‘plaﬁt, In completion of the orders given to him,'Mr- Campitella

instructed the group there gathered that,. vthis was an ﬁnautho:ized

strike and the doors wers open; their positions were downlthera; ig -

they did not report to duty, discipiinary.aétion would be taken,™

Campitella®s further testimony is that he recognized Claimant Martin.

as a member of that'grchﬁlwhile Campitella.was reading. said orders -

tc‘them,

. 5. Mz, Campitella furthet-éés*ifieﬂ (and was-again supoorted

by other +est1monv) tnat he—agaln saw Claimant ﬁartln at 4:05 PM and

at 5:15 FM on Saptnmber 20th at the main entrance as part of a group

of employess aga; “mllllng around™ and partzally_blocklng the en-

trance road and with a strike sign nearby.

6. Claimant adnltted at tne hearlng that. he was present
among the congregation of strlne:s ‘and picketers at about 5:15 BPM
on the 29th when he received, as 4id others, an LnJunctlon notice

from a J.%. Marshairl.,

7. D. A, Masucci, Cost Analyst for Carrier at Canton,.

testified that at approximately 8:00 PM on September 29, 1978, he
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was at the Service Road entrance of the faczllty pursuan_ to .

instructions to him by management and saw c1a1mant seated.xn a truck
*
- with two others who had desisted from work that day. - Assistant
Equipment Enginser D.P. Sandtrok whc-acccmpanied.Masucci.testified

+o the same effect.

- “ | \
8, In his own “estimony, Claimant admitted that at the time
he was seated in the truck, there was an unauthorized strike going

on and that he was theré'to)explainmto anybody who asked "that thers
was a strike in sympéthy with N&W" (a reference to the fact that the
stoppage was called 1n aympathg wz-h tne dalay experlenced by anoghur
arganiza®ion in effectuatlng a contract change wlth the Ncrholk &
Western Railway}, but that no one would stop,them Lf-thgy wantea £0

gc on the properiy.

We conclude that Claimant was an unlawful striker and
picketer, in sericus viclation of his obligatioﬁs under the réw and
the Agreement of his Organ%;atibn with Carrier, and by his strikxing
and by his presence and participatioﬁ with the picketers “ébetteé".,
the others as charged by reinforcement and implementation of such

activity.

Carrier is justified in rejecting Organization's contention

that Claimant was noct guilty of insubordination because the crder . .
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glven him to cease p_cketlng and strlklng was not a one-to-one

- order to hlm only but was addressed tc a grcup o: which Clalmant
was a member. we "egard this as having nevartheless been a dlrect'
and unmlshakable order from an authoritative source for a valid.

reason which was discbeyed and supports Carrier's "insubordination®

chiarge,

In sum, we find the charce5~convincingly sustaired‘in such
degree and kind as to. justify Carrier’s impositicn of th e—sub*ec*

dlscharge-penalty on Clalmant.
AWARD

CLaim denied,

FRED NURP'" L, OR yIZATIO\ MEMBER
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