X DUBLIC LAW BOARD NO. 2420
AWARD NO. 24

BROTHERHOOD OF MAINTENANCE OF WAY EMPLOYES

va,

CONSCLIDATED RAIL CORPORATION

-

Docket No, 432

STA NT

a)

b)

c)

The Carrier violated the Rules Agreement, effective
Dacember 16, 1945, as amended, particularly Rules
S5=A=1, 5=E-1 and the Abgsenteeism Agreement of
January 26, 1973, when it assessed discipline of
diamissal on MW Repairman H. Hester, November 22,

Claimant Hester's racord be cleared of the charge
brought againat him on October 12, 1978,

Claimant Hester be restored to service with seniority
and all other rights unimpaired and be compensated
for wvage loss sustained in accordance with the pro-
vizionas of Rule 6-A-1(d), with benefits restored,

QRINION OF DOARD:

Claimant was tried on, found guilty of, and disciplined by

digcharge by Carrier for the fpllowing charges:

1.

Failure to report for duty on your regular assignment
at 7:00 AM on September 28 and 29, 1978,

Engaging, abetting and participating in an unauthorized
work stoppage at Canton MW Shop at 8:30 AM on
September 28, 1978 and 5:30 PM on September 29, 1978,

Insubordination in that you refused a direct order
to return to duty from F, Bucceri, Shop Engineer, at
8:30 AM un September 28, 15878,
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The diagciplinary termination was imposed on Claimant
because of his alleged participation in an‘illegal and unauthorized
strike at Carrier's Canton, Ohio; Maintenance of Way Shop on
September 28 and 29{ 1978, by members of dea; 305Q of the Brotherhcod

of Maintemance of wWay Enployees employed there,

We have descrlbed the ganeral clrcunstances of this strike
and picketing aituation revealed at the hearinga thereon in our pre-
vious Award No. 1, as well as our opinion on certain procedural and

substantive questions raised by Organization there as well as here.
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the record shows:

A procedural conflict arose at the outset of the trial of

Claimant ag it wvas going ithrough ita preliminary stages, on GQctober 25,
1978, Trial officer asked Claimant by wﬁom he was to be represented.
He named two individuals - the District Chairman of Pennsylvania Fed~
aration of the QOrganization and the Vice-Ch$irman/Secretary—Treasurer
of Federation., He was then asked to designate which was his trial
"gpokesman.," Claimant replied that both wers to act as such, Trial
officer ingisted that he name one, District Chairman objected, Trial
officer reiterated his ingsistence on a single spokesman, District
Chairman requested postponement on the grounds that Claimant was being

denied *“full represgentation as he so requested,™ Request for pestponement
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was denied. Distriect Chairman stated that he ragarded the proceedings
ag "unfair and partiality shown toward the employer's position” and

that he could not "concur with any further proceedings at this time,"

Claimant and District Chairman neverthelesa continued in the
trial room, while trial officer ;dd:ﬁnsad inquirias to cxéinant concern-
.ing his allegad participation in the atrike of September 28 and 29, 1978,
District Chairman interposed an objectiou’to each of these questions,

" and Claimant refused to anaver them *without my representatives,™

Trial officer then proceeded to elicit testimony from other
witnesses with District Chairman and Claimant participating, Said tes-

timony was as follows:

1. Shop.Epgigeer‘T. Bucceri testified that he cbserved an
unauthorized work stoppage at the Cahtan MW Shop on 339£embeg 28, 1978,
At that time, while accompanied by Assistant'Eduipmént Engineer H.F.
Reedy and Assiatant Equipment Engineer R.P. Muir, Mr. Bucceri saw
Claimant “standing around” with othars at approximately 8:30 AM at the
main road leading into the plaﬁt where an "On Strike” picket sign had

been placed in the center of the roadway.

Mr., Bucceri®s further testimony is that he gave a direct

order to the group, .of which Claimant was one, %o return to work,

(Claimant's regularly scheduled hours were 7:00 AM to 3:30 PM,)
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Claimant did not obey the crder, Questioned by District Chairman con-
cerning whether Claimant had engaged in picketing or other overt strixe
mOvements or encouragement, Mr., Bucceri replied, “That I couldn’t say

becauge he was just standing.”™

2., Mr, Raoedy testified that at approximatély 8130 AM he
observed a group of Canton ShoP employees, Claimant among them, standing
at a plant entrance where an "On”Strikef gsign was stuck in a cement
block, ﬁé heard Mr, Bucceri notify those pregent to return to work,

None diqd.

In apswer to a questibn-from trial officer as to the part
played by Claimant in picksting activities or encouragement thereof,
Mr. Reedy responde&z "Well, it looked to me just like Hobart was
standing there trying to find out what was going on, if the boys vere
coming back to work or pbot. As for par;icipation, I can't answer ves

or no.,”

3. Mr, Muir testified that wvhile there with Bucceri and
Reedy, he recognized Claimant as one of those congregatad at approxi-
mately 8:30 AM on Saptember 28 at tha main entrance tc the Shop. He
heard Mr, Bucceri ask those pfesent to return o work, None did.

Claimant did not come in to worX on September 28 or 29,
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Mr, Muir answered in the affirmative, when agked whether
he had seen Claimant “engaging, abetting and participating in an unau-
thorizad work atoppage at the MW Shop at approximately 8:30 AM on

September 28, 1978, Hea further stated ﬁhat a2 strike sign was on dia-

play near vwhere Claimant was seen.

4, .ShOp Engineer R, Campitella testified that on
September 29, 1978, he sav groups of men congregated at three differ-
" ent plant entrances with atrike signs displayed near them: at Division
Road entrance at approximately 3:45 PM3 at Broadway Road eantrance at

approximately 5:30 PM; at YMCA entrance at approximately 63100 PM,

He identified Claimant as standing 2mong the group at the

Brouadway Road entrance at approximately 5:30 PM,

5. Equipment Engineer E.B. Waggoner testified that he was

vith Mr, Campitella at that time and made the same identification con-

carning Claimant’s presence among the group.

We disagree with Organization’s contention that Claimant was
not given a fair and impartial hearing, As we have said before, insis-
tence on a2 single active arguer and interrogator on behalf of Claimant
ig not a denial to him of representation and is within permissible,

valid procedural authority of a trial officer for expeditiocus and fair

hearing,'not in violation of applicable rules or laws. -



A’ t0 the merits of the charges, we find the evidences to
 show a deg:ag of active participation (and therefors encouragement

and augmentation) by Claimant in these illegal and unlawful activities
vhich, while justifying the imposition of a substantial disciplinary
penalty on him therefor, do not show with reésonable qqnclusivenesa
that it reached a level wvarranting théAthniﬁation penalty. We believe
that rainatatament vithout restitutiou for lost earnzngs for the long
_perlod involved will more aquitablr gerve as appropriata penalty for

the circumstances reavealed,

ANWARD

The claim is dispoased of by awarding that the discharge
paenalty shall be amended by reinstating élaimant to hig former position

without payment of losz 2arnings. Said reinstatement shall take place

%ﬁ%ﬁﬁ, éumu & NEUTRAL

within thirey (30) days.

DATED D(OM ' 2— {f 77



