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STATEMENT OF CLAW 

a) 

b) 

c) 

Ttie Carrier violat8d the Bu'les Agreement, effective 
December 16. 1945, as amended, particularly Rules 
S-A-1, 5-E-l and the Absenteeism Agreement of 
January 26, 1973, vhen it assessed discipline of 
dismissal on ~XW Repairman H. Hester, November 22, 
1978,. 

Claimant Hester.8 record be cleared of the charge 
brought against him on October 12, 1978. 

Claimk Hester his: reetored to service vith seniority 
and.all other rights unimpaired and be compensated 
for vage loss sustained in accordance vifh the pro- 
viaions of Rule 6-A-l(d), vith benefits restored. 

Claimant was tried 00, found guilty of, and disciplined by 

discharge by Carrier for the folloving charge81 

1. Failure to report for duty on your regular assig&ent 
at 7rOO AM on September 28 and 29. 1978. 

2. Engaging, abetting and participating in an unauthorized 
vork stoppa 

r 
at Canton MW Shop at 8:30 AM on 

September 2 , 1978 and St30 PM on September 29, 1978. 

3. Insubordination in that you refused a direct order 
to return to duty from F. Buccki, Shop Engineer, at 
Br30 AH un September 28, 1978. 
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The disciplinary termination vas imposed on Claimant 

because df his alleged participation in an'illegal and unauthorized 

strike at Carrier*8 Canton, Ohio, Maintenance of Way Shop on 

September 28 and 29, 1978. by members of Local 3050 of the Brotherhood 

of Mainteaance of Way Employees arplored there. 

We have described the general circumstances of this strike 

and picketing situation revealed at the hearings thereon in our Qre- 

vious Av8rd No. lr a6 184.1 ati our opinion on certain procedural and 

substantive questions raised by Organization there as uell as here. 

Turning to the particular' facts of the instant situation, 

the record shows: 

A procedural cbnflict aro8e at the outset of the trial of 

Claimant as it vas going through its preliminary stages, on October 25, 

1978. Trial officer ask.4 Claimant by vhom he vas to be represented. 

I He named two individuals -. the. District Chair&n of Pennsylvania Fed- 

eration of the Organization and the Vice-Chairman/Secretary-Treasurer 

of Federation. He vas then asked to designate vhich vas his trial 

“spokesman. n Claimant replied that both vere to act as such. Trial 

officer insisted that he name one, District Chairman objected. Trial 

officer reiterated h.is insistence on a single spokesman. District 

chairman requested postponement on the grounds that Claimant was being 

denied “full representation as he so requested." Zequest Sor postponement 
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was denied. District Chairman stlted that he regarded the QrOCeedingS 

a,8 "unfair and partiality mhovn tovard the employer*s position" and 

that he could not "con&r vith l y further proceedings at this time." 

Claimant and Dimtrict 'Chairman nevertheless continued in the 

trial room. while trial officer addreseed inquiries to Claimant cancern- 

.ing his alleged participatioa in the ntiike of September 28 and 29, 1978. 

District Chairman interposed an objection to each of these questions, 

and Claimant refumed to ansver them "without my representatives." 

Trial officer then proceeded to elicit testimony from other 

witnesses with District Chairman and Cla,imant participating. Said tes- 

tigony vas as follovar 

1. Shop Engineer T. &cceri testified that he observed an 

unauthorized vork stoppage at the Canton MW Shop @n September 28, 1978. 

At that time; vhile accompanied by Assistant'E&iQ&nt Engineer H.F. 

Reedy and Assistant Equipment &ngineer R.P. Muir, Mr. Bucceri sav 
1 

Cla iaant "standing around" vith others at approximately 8130 AH at the 

main road leading into the plant vhere an "On Strike" picket sign had 

been placed in the center of the roadway. 

Mr. Bucceri's further testimony is that he gave a direct 

order to the grw.q,.ot vhich Claimant vas one, to return to vork. 

(Claimantqs regularly scheduled hours were 7rOO AM to 3r30 PH.) 



Clainmnt did not obey the order. Questioned by District Chairmen con- 

cerning vhether Claimant had engaged in picketing or other overt strike 

movements or encouragerentr Mr. Bucc&i replied. Vhat I couldn’t say 

kcause he vas just standing." " 

2. Hr. Reedy testified that at agproximately Sr30 A64 he 

observed a group of Canton Shop employees, Claimant among them. standing 

at a plant entrance vheie an *On Sttikqr uign vas stuck in a cement 

block. He heard Mr. Buccrri notify those present to return to work. 

None did. 

fn ansver to a questiba .from trial officer as to the part 

pray@ by Claimant in piCk%ting activities or enOSUrageSent thereof, 

Mr. Reedy respond&t -Well, ie Xooked to m just like Hobart was 

standing there trying tb find out what vas going on, if tbs boys vere 

coming back to work or n&t.. As for participation. I can't anmver yes 

or no." 

1 
3. Mr. Muir testified that while there vith Bucceri and 

Reedy, he recognized Claimant am one Of t&We congregated at approxl- 

mately 8~30 AM on September 28 at the main sntrance to the Shop. He 

beard Mr. Bucceri ask those present to return to vork. None did. 

Claimant did not come in to work on September 28 or 29. 



. 
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Mr* Uuir ansvered in the affirmative, vheo asked vhether 

he had seen Claiataitt "engaging, abetting and participating in an unau- 

thorized vork atoppage 'at the MU Shop at approximately 8~30 AX on 

September 28. 1978. He further stated that a strike sign vas on dia- 

play near vhere Claimant vas seen. 

4* Shop Engineer R. Campitella testified that on 

September 29, 2978, he s& groups of men congregated at three differ- 

ent plant entrances vith strike signs displayed near them: at Division 

Road entra,nce at approximately 314S.Pn: at Broadvay Road entrance at 

approximately 5r30 PXt at Y24CA entrance at approximately 6300 PM. 

He identified Claimant 8s standing among the group at the 

Bp&?tdvay Road entrance at aQQtOXbNtely 5130 PM. 

5. Equipment Engineer E.B, Waggoner+estified that he vas 

vith Hr. Campitella at that time and mad& the Same identification con- 

cerning Claimantas prrsence among the group. 

We diaagree vith Organization's contention that Clainant vas 

not given a fair and impartial hearing. As ve have said before, inaia- 

tence on a single activearguer and interrogator on behalf of Claimant 

is not a denial to him of representation and is vithin QermiSSible, 

valid QrOCedural authority of a trial officer for expeditious and fair 

hearing, not in violation of applicable rules or laws. 



Aa to the merits of the chargm, vmfind the evidence to 

" shov a degree of uctive participation (and therefore wcouragement 

aad augaentqtion) by Clainumt in them illegal and unlavful activities 

vbicb, vhile,justifying the inpcdtitin of a substantial disciplinary 

penalty on hir ther@ftir, do nbt shov.vith rea##oaable cunclusivenesa 

that it reached a level. varraating the termination penalty. We hettieve 

that reinstatement vithout restitution for lost earnings for the long 

period involved vi11 wre equitably Serve'aa appropriate penalty for 

the circumstances revealed. 

The claim is dimposed of by awarding that the discharge 

penalty shall be wended by rein8tatinq Clriasmt to his former poaition 

vithout payment of lowt earainqh Said reimtatement shall take place 

vithin thirty (30) days. 


