PUBLIC LAW BOARD NO., 2420

AWARD NO, 4
BROTHERHOOD OF MAINTENANCE OF WAY EMPLOYEES
C ... and i e . .
- CONSOLIDATED RAIL CORPORATION .o o : : X'.
- ) - Do o C ‘ .'. . : - ) &L. =

DOCKET NO. 412

STATEMENT OF CLAIM: L ‘ ‘ . - o

‘fa} The Carrier violated the Rules Agreament, effectlve
Decembar 16, 1945, as amended, particularly
Rules S5-A-~1, 5-C-1l, 5-E~l1 and the Absenteelsm :
. Agreement of January 26, 1973, when it assessed .
- discipline of dismissal on M.W, Repairman Helper,
. ... Randy L. Hood, Nevember 22, 1978,

- {b¥ CIaimant“Hood's-recdrd be cleared of the charge
' . brought asgainst him on October 13, 1978,

{¢) Claimant Hocd be restorsd to service with senior-—
ity and all other rlghts unimpaired and be compensated
for wage loss sustained in accordance with the pro-
visions of Rule 6-A-1{(d), with benefits restorad.

OPINICN OF BOARD:

Claimant was tried on, found guilty of, and disciplined by
discharge for the following charges:

?le = Failure to report for duiy on your regular
assignment at 7:00 AM - September 28 and September 29, 137

2 - Engaging, abetting and participating in an
unauthorized work stoppage at Caaton MW Shop
at 4:05 PM and 5:30 PM on September 29, 19738."



ance of Way Employees employed there.
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The disciplinary termination was imposed on Claimant because

of his allege d partLCLpatlon in an illegal and unauthorized strike

'at Carzler*s ”anton, Chio, Maintenance of Way Shop on September 28

and 29, 1978 by members of Local3nss of the Brotherhood of Mainten-—

We have described the general circumstances of this strike

and picketing situation revealed at the hearings therecn in our

. previous Award No. 1, as well as our opinions on certain procedural

and substantive questiods raised by Organization there as well

as here. S e .

.

Tu:nlng-tc the nartlcular facts of the 1nstant situation, the

reﬁord shows

) P Thefon-the—praperty trial heid on the subject chargps was

. marked by a-pracedural variance which Organization contends consti-

tuted a failure to give Claimant a fair and impartial hearing. Ezarly
in the hearing, the trial officer directed one of the representatives
of the Claimant (not acting as nis spokesman) to desist from handing
notes to Claimant while he was being guestioned. As the result of
this, both representatives of Claimant and Claimant left the trial
and it was continued by the trial officer without their presence
or participation. Claimant coﬁtends that such action constituted
haraésment and improper procedure by trial cfficer in denial of
a fair and impértial hearing.

So far as can be determined from the record, it is our opinion
thét trial officer made no improper ruling and did not, by his

actions, compel the Claimant or his representatives to leave the
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hearing,' It was their own decision to do so and by so doing, they

" deprived themselves af further presence and participation in the

proceedings, Trial cfficer'was entitled to. proceed thersafter

.in‘thei: absence and receive and-act on the evidence made available f

+o him, | |
2. Testimcny given at trial revealed? ' |

(a). Claimant did not appear for or perform his scheduled
work on September 28 and 29, 1978 at the Canton MW Repair Shop where
he was employed as a Regairmaﬁ Helper with a tour of duty of 7:00 AM
to. 3330 PM. '

(b}e Claimant was present among unauthorized strikers
"milling'aroundf*aé,Division=Road'Sh&p entrances where st?ika signs
were=oﬁ dispiaf; at approximately'4=00 PM. ﬁe was obsérved again,
in the presence of a group of strikers and pickets, at 5:30 PM
atxthe=Broadway'Road sntrance ﬁo the Shop whers a strike sign was
on display,

on the basis of the record, we conclude that, in relative
Ee:ms, the pariicipation of and augmentation of Claimant in the
picketing activity has not been shown to be such as to justify a
disﬁissal penaltys a2 suspension without pay for 2 period of sixty

{6Q) ~ days would be more equitable.

AWARD

Claimant shall be reinstated toc his former position within
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thirty (30) days with restitution to. him of earnings lost

from the date following the first sixty (60) days after his

discharge until the date of his reinstatement.




