FUBLIC LAW BOARD NO. 2439

Award Moo L1D
Case No. 112

FORTIES - Brotherhnod of Maintenance of Wav Emploves
e and o
DISFUTE Southern Facific Tramsportation Companwy

tMastern l.ines)

MEMNT "1. The Carrier violated the provisions of the current
fAareement when it dismiszged Track Foreman Faul
Williams from its service on the basis of unoroven
charages said action beina in abuse of discrelion.

y

Z. Carrier shall rmnow exonerate Mr. Williams of ail
tharaes and reinstate him to his former posision
with the Carrier wWith senioriity and all other
rights restored wunimoaired and compensate him four
all waoe loss suffered,"”

Upon the whoele record. afler hearino, the Board finds that the
parties haerein  are Carrier and Emplovees within the meaninag of
the Railwav Labor Act, as amended. and that this Roard is  dulv
coanstituted wander Public Law B9-454 and has jurisdigtion of the

vartias and the subiject matter. R

Claimant herein was emploved by Carrier in 1971, He had been
oromnpted to an exempt position as Roadmaster in Los Angeles  at
the Tavlior vard,. On Febroary 23. 19846 he wes removed from service
while gserving as Roadmaster and then exercised his riohts under
the current Aoreement as a Track Foreman. He worked twe dave 10
that positior and theo e was avgailn removed from service at the

coanctasian of the formal hearina held on February 13, 1986. That
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Mearina tresulited in Carrier believina that he was aullty of the
charges which specified that he had alleaedly accepbed
compensation from an oubtside  firm  in the amount of $L70G0 for
track tepair worlk on the spouwr track 4in this outside concern’s
piraparty and also for allegedly falgifving a Larriear
guestionnaire on February L2, 1982. For these infractions he was

dismiszed frof service.

Carrier alleass thalt the record is clear thet Claimant provided
man and repairs without avthority to an ocutside industry in the
repair  of bthat company’'s spur tracke using Carrier’'s personnel
and sguipment for that puwroose. He then retained the procesds
from  that wotrk in addition to falsifving the cuestiomnaire.
Carrier also indicates that the district Maintenance of Wav
Manaager fesince retired) and Carrier’s Material Planner (also
ratired) were involved with Claimant in this fraudulent activitv.
The work in gquestion was parformed o May 11, 1981, and the
aquestionnalre was filled out some six months later. Carvier
believas that Lhe dishonesty explicit an this  transaction by &
trusted supervisor Ls whollyv intolerable and the claim should be

denied. . L e . -, .-

Fetilioner insists “that the sole evidence that the Carrier used
was a tancelled check made opavable to Claimant and deposited 1

his bank acrount. That checlk which was admitted by Claimant was
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rnever exnlained fullvy in the hearing by either partv. According
to Fetitioner tThere is no evidence whatever that Claimant
performed  anvy  woark for the oputside COMPany whatsoever.
Fuethermores, Felitioner notes that it took nearly five vears. for
Carerier to bhring charaoes against Cleaimant which made a proper

defense almost lmeoossible. o . L

A careful examination of the record of Lhis case involves phscure
testimony and considerable . confusion. It is evident that the
Claimant Jdid indeed receive a check even though he disclaims anv
Friowledae of it at this time and it was during a period of
geraonal difficulty unralated to his work activities. He insists
that the checlk. constituted & 2 loan from  the forper district
Maimntenance of Way Manaoger. In view of the nature of the evidence
in this disoulte and the type of transgression involved, the Board
retuctantly muslt assuame that Carrier has failed o egtablish
clearly bthe basis for its decision and discipline. Even bthouoh
Cladimant obviouwsly uzed at best poor  judament in accepting
CRA T | foar  whatever muarpoeses  some five  wvears prior to the
arvensticgatron. Lhalt does not establish the {fraud which Carrier
suwanests was  1nvolved. While the Roard is awars of Carrier’'s
roncern and proper action with respect to dishonesty of a&ny kand.
il s parbticularly appronriate when_. a supervisor and trusted
amploves 18 Anvolwved. In this instance. | however. in view of

Fatitioner’ s long service with Carriar and the obscourity of the
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offense, i¥f  1s believed that dismissal was excessive as a
penally. It iz this Board’'s judoment that Fetitioner should be
reinstated to his former pogition as a Track Foreman bbbt recelive
no pav for time lost. That time lost together with his demction —
frrom an officer’s status is a sufficient penalty for the at least
poor Judwment  that he used in 17BZ. He should never again be =
position where any guestion concerning his  integrity is  raised

v, A that did occur. dismissed Torthwith.

WARD

Claim sustained in part. Claimant should be
reinstated to his former position of Track
Foreman with all rights and senioritv unimpaired
bt without compensation for time lost which
shall bpe considered to heve been a penalty for .
his bransaression.

QREDER.

Carrier will comply with the Award herein within
thirty (Z0) davs of Lhe dabte hereat.

W/

1. M. Lieberman. bMeutral—-Chairman

C. F: Foose,
i} Emploves Member

Males
Carrier Member
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