FURBLTC LAW BOARD NO. 2439

Gward No. LU
Case No. L1I9?

Brothernood of HMaintenance of Wav Emploves
B and S

Southern Facific Transportation Company

(Wesbern Liness) o

NT "L. That the Carrior s decision of Mav 175, 1984 tc
5 dismiss B&R Carpenter. Mr. L.S. Melendrez. was
in violation of the current Aoreement. unduly
harsh and 1n abuse of discretion.
S The Darrier will now be regulred to reinstate
Claimamt Melendrez bto his former oosition with
seniurity and all other rights restored unim— -

parred and compensation for all wage loss suf-
fared. - -

tonm the whole record. after hearino. the Board  finds that [ by
guartias |herein are Carrier and Emplovess wWibthico fhe meaninog of
e Radlway LLabor Act. ag amended. and that this Seoerd Le dusly

conshituted wunder Fubllc Law 89-4%4 and has jurisdiction of bthe

parties and bthe subiecct mabier. .

Claimant Melendres had besn oeploved by Carrier on March L8, 19463
and  hatd a sootless record wup to the time of the incident hereln.
Thie racoard reveals thal on March 4. 1984, Tlaimant azsopsrently
sutgLalned A dniury whils working on a refaining wall at Mileopost
Lh, He was cuttinag a bolt and 1t snapoed on hiim causing some
type of whiplash effeck. Another emploves witnessed this incadent

Al came bto hiis said. The foreman csuestioned Claimant with respDoct
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t and Claimanlt rescoonded thabt he did not believe

imiured himsel f irm the course of the incaident.

wimabtely three weekz later he advised his foreman

ustained an injury on March 4 and filed an acoident

alt_ time. Claimant’'s testimonv at the hearing
e hagd nain which became worse as time went bhy and
ade an anpoicntoent wilth his doctor and was faund by

a pinched disc or pinched nerve at the base of his

art was dismissed, T r-cun s2ryvice fallowina
Ravinag been found guility of dishonesty and also
ot an iniury report (som=e 21 davs following the

_dobh incident).

bhe pogition that Claimapt s injury mav or mav not
Lo wiew of his teshtimony and that of his fareman.
= gbhvigus that he failed fo reocorit the injury until
fTollowing the alleged accident. This failure.

arvier. praevenbked it from gettimng immediate medical

a Claimant which would have been for bis own well

as to limibt the liability of the Carrier. Carrier’ s

v oon this score and Carrier belisves that -its
rminate Claimant was justified.

tes thatl firgslt there was & languaaoe orobhlem with
Ltmamt who dose not speak muezh  Emalishs This was



apnarent 1n the course af Lhe hearing as well as throuwahout Lhe
antir2 handlino of tinis matter. It i3 alseoc olear. according o
Fatitianer. that thersz was indeed an incident on March 4 since
Claimant broucght it to the atiention of his foreman at that bime
and another emplaves atbtested to its ocourvrence. The fachkt thal he
did not  file his accident report antil some. 2l dave later was
bhecause until time passed the trauma did not become severe 8nouan
ta cause him to seeh medical attention. Thus he did not know that
there indeed was anvihing which could be cateaorized as an iniury
wrtil some  bime afher the event book place. FPetitioner belisves
that 1t was tolkally improper to dismiss Claimant for dishonesty
winars suich was not established., nor was it appropriate in bterms of

brse lono onblemished record of service.

As  Lhw  Board analvses the record of this dispute. there is at
least Lhe stronc oresumption that Claimanh suffered an on the iab
relabed iniury on March 4. While this 12 indeed & oresumbibaon
wi bthoult hard evidesce {(in view _of Claimant’'s disclaimer of
B loUs 203ury on the dated. LE is not established without doobt.
Fuowever. there rs insuffroient evidence o wasrrant the copclusion
SF Slaimant ¢ dishboneaty with respect to the incident. Thers iz

the tenable thesis thalt bthe accident could have occurred and the
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svimptoms did not result 1n any attemot by . Claimant to do anvihing
aboub it until scome time later. It is also evident., however. that
Claimant was indeed derelict and in wiolation of Carrier’'s rulas
bv Tailing to file . the accident report wuntil some 21 davs
fallawing the incident. Carrier ls correct in ilte insistence that
=uch a fransaression. shouwld oot oo unpunished. It is important
Al o seriouas from every point of view to Carrier thet acoidents be
renar te promptly . However, 1in this  instance in view of
Claimant’'s long unblemished record.. the fact that there was
indesd oresumably some incident occurring on March 4, 1t is
beligved that the penalty of dismissal was far too harsh for - the
oarticular  transdression. Therefore. Claimant shall be returned
by mervice with all rights wnimeaired  but  without compshsation
foorr btime  lost which shall be considered the penaliv for his
fransaression. His vreturn to work. of course. shall be subiegct to
A return o work physicsl examination in  view of the tvpe of

rrrury he sustained. T
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Claim sustained in oart: the Claimant shall he
returned to service with all riaghts unimpaired
put without compensation for time lost: his
return o service shall be conditioned upon pase-—
g a rreturn to work physical examination.

Carrier will comply with the Award herein within
thirty (307 dave af the date hereof.

b e

I.Vv1., izéﬁ;rmgﬁ, Meutral —Chairman

%l

He LY Moles.
Carrier Member

Dan Franclsco.

c. F.
Emplovee Member

California



