
WHLIC LAW RDAD NO. 2439 

Award No. 120 
Case NO. 120 

“1 . That the Carrier vio~latzzd; the, provislan~ “1: ~the 
c~gyt-_en$ -Agreement when,~ in a letter dated 
Julv 3. 1985, -it dismissed Track:: LBborer U. H. 
Castaneda from its service on the basis 
of unproven charges, said action being in 
abuse of discretion. 

2. Carrier shall now exonerate Mr. Castaneda 
OT all charges and reinstate him to t1i.s former 
pusitiorl with the Carrier with seniority and 
all other rights restored unimpaired and 
compensation for all wage 10~;s suffered.” 

FINDMGS 

Upnn the whole record, a,f tclr hearing ) the Board finds that the 

parties herein are Carrier- land Employers within the meaning OF 

the Railway Labor Act, as amended, and that this Eloard is duly 

constituted under Public Law 89-456 and has jurisdiction of the 

parties and the subject matter. 

Claimant herein~ had been employed by Carrier in 1979. He 69.35 

ln jured in an on-dutv accident and was off on dlsabilitv fur SC)~E 

time. Claimant was recalled from furlouoh on March 11, 1985, and 

returned t. 0 work. He returned to work with an 80-lb lifting 

restriction which had been applied to him bv hrs own doctor in 

his medical release. This information had been relayed ta Carrier. 

When he returned to work on March 11. his foreman apparentlv was 

.- 



U”.S.ki~~@ o,f any restrictrons w+th respect to work asripnments and-- 

put him to WCITI: lnstal linq swi. tc h ties which~ involved heavv 

liftina (much oft it in e%cees of 80 pounds). Claimant worked a 

full day on March 11 but on March 12, the pain in his back became 

severe and he informed h3.s Foreman that he had to 40 home and see 

a doctor because of it. Claimant also called the Maintenance of 

Way Clerk and informed him of his problem and his intentions o,f 

qoinq home. The followinq day, March 13, Claimant inf armed his 

FOrem, that he had to lav off because of his back problem. He 

also called the Reoional Engineer and made him aware of therm 

situation. On the same date, C1aiman.t saw his dot tor who 

prescribed bed rest. Subsequently, on Julv 3. 1985, Claimant was 

notified .that he had been absent without authority from March 1.2;; 

to the date of the letter (July 3). and thst this was in 

viulatian of Carrier’s Rule M-810 and, therefore, his; employment 

had been terminated. There was also testimonv in the record which 

indicates that the Claimant had been employed on A part-.ti,*e 

basis bv a janitorial service, while out of work due to the 

disabilitv (both befor= and after his re’cur-n to service in March. 

1985) and. furthermore. had been going to school. His testimony 

wa5 that he wou 1 d rather- earn his own living than exist on 

disability since he could not, at that ti.me. work on a regular 

basis ,for Carrier. 

Carrier cone ludes that Claimant had violated Rule BiO by his 

various acts. That Rule provides, in pertinent par’t. as follows: 



“Em~>loyees must report for duty at the prescribed time and 
place. renmin at their post of duty, and devote themselves :-- 
exclusively to their- tour of duty. They must not absent 
themselves front their employment without proper JuthoriLy. - 
Tt~ey must: not engage in other business which inCer.frr-es wit}. 
their perfor,msnce of servfce wjth the Company unless advance z 
wr-itten permisslon fs obtained from the pr-opet‘ officer. ~~ 

-~ 

Continued failure by employees to protect their employmet?t ~c 
shall be sufficient cause for dismissal.” -~ 

Carrier- based its decision to trrmqnate CTa~imanr on both his 

- 

touch with Carrier during that period of time as well as outsi~de 

employment in violation of Rule 810. 

Petit-ioner~ relies. in part, on Rule 33 (d) which prov<des that 

emylnye,~s on sjck le&ve, or’ w-ith ptlysical disability. should not 

requ : r-e written leave of absence but may “upon their- return to 

service be r-equired to fur-nish setisfactbr-y evidence of thc.ir 

sickness or disability”. In this case, according to t~he 

Orgsnfzation, the Carrier was well aware that Claimant had been Cn 

c!n accidenr and, while he was off duty, he had taken every step 

required to inform Car,rier. of hi’s intention and of his problem. 

Curthermor-e, he did not abandon his job, as the Carrier alleges. 

bu.t simply tins unable to work due to the physical 1Smitations HOP 

his lifting, which Carrier’ did not honor. 

As ttte Eoard views it, Claimant fwiled to inform Car-rier. as was 2 

required in Rule 810. that he was working 07 intending to works f2r 

another employer dur-ing his period of disability. On the Otlle~ 



. . 

4 

hand, Carrier was incorrect i n assuming that Claimant had 

abandoned his job, since it was well aware of his disability 

problem. and of the fact that after- returning to work tie had a 

medical pr.oblem ,~~OCCUI~ . Thus, it is the Goat-d’s view t hat 

termination in this case was inappropriate. We shall, ther,eFor~P. 

orqder- Carrier to reinstate Claimant to his former position~~subject 

to a return-to-work physical exam’ination but wTth no pay for* t,imr 

lost. 

.- 

Carrier shall reinstate C~laimant to ~hJs fovmery position with Ym~ 
all rights restored unimpaired but without pay fov time lost. ~~_ 
This shall be effected subject to Clai~mant passiny a return- + 
to-won-k physical examination in view of his prior medica? Z 

problem. 

Carrier will comply with the Award herein within 30 days from 
the date hereof. 

S.sn Francisco, Californin 
Septelllber ,-f , 1988 


