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PUELIC LAW GOARD NO. 2439 

Award No. 123 
Case No. 123 

STATEMENT That the Carr-ier violated the provisions -“’ . of 
the cur’rent letter- 

OF CLAIM: 
Agreements when, in a 

dated December 3, 1985, it dismissed -Tr7ack 

Labover F. M. Eussell from its servide on the 
basis of unprdven charges, said act.ion beSng 

excessive, unduly harsh and i n abuse ~~ of 

discretion. 

2. Carrier shall now exonerate Mr. Fussell of all 
charges a n d reinsta.te him to his fo,.w,e:-. 

posit ion with the Carrier with senior‘ity and 

all other- righ,ts restored unimpafred 3 

compenseripn for all wage loss suf fer-ed.” 

FINDINGS 

UPO” the whole r,ecord, after hearing, the Board finds that: the 

parries herein ape Carrjev and Employeas wi~thin ~the meaning of the 

Railway LZZbCJV Act, as amended, and that this Eoard is~ duly 

cuns.ti,tr~trd under* Public Law 89-456 and has Jut-isd,ict,ion of thii 

parties and the subject matter. 

Claimant had been employed by Car-r-ier in J.976. I” the CO”,‘SE nf c 

-e-instatement from a prior dismi~ssal. Claimant was directed tc 

take a reinstatement physical examination on October 18, 1985. I I: 

that e;d3minntion, it was deter-mined that the tested positive fur, 

the pr*esence of mar-ijuann. Srr bsequen e 1 y , by letter dated Ott-ohe<. 

29. 1985, Claimant was charged with violation of Rule G and an 
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investigation scheduled for November- 7, 1985. As a result of that 

investigation. it was determined by Carrier that he had violated 

Ru:e G, due to the use of mar-ijuana, and he was dismissed from 

service 

This case is totally analogous to that dealt with by the Eoard in - 

Award No. 122. As in that cdse, Claimant herein alleged that he 

had bee” subjected to a passive inhalation situatio”. Here, ab in 

the pr-evious ~a*=, CarTrier noted that, the standards had bee” set, 

deliberately. quite high, so that passive inhalation could not 

have registered in terms of d screening test. Addicional;y, it 

was determined that Claimant’s testimony was not to be credited 

with respect to his non-use of marijuana. Pe.titioner allege? 

that, in the course of the particular examination. Claimant was. 

not yet an eN!Fl Oyee of Carrier ‘5 since he was in a diswissed ~_ 

Stiit”5 and, therefove. Rule G was not applicable. The Eoard, as 

it held in the wior case, does not co”c~r in this analysis. It ~~ 

is apparent that Claimant was required to pass a pre-employment 

physical examination in order, to re-Turin to work. He failed that - 

examination ins that he was found to have been exposed to 

marijuana. That failure and the implications of it are aptly ; 

covered by Carrier’s Rule G and the conclusion reached by Carrier 

was justified. The clwim must be denSed 
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1 -Cha i rmn 

---------- ~~ 
rier- Mrmber- C. F. Foose. 

San Francisco, California 
Septembe~y’, 1988 


