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PARTIES Brotherhood of Mainter~anqe qf Way Employes 

I!2 and 

DISPUTE: Southern Pacif.ic~ Tr_an_sporCation Co. ~(West-em Lines) 

STATEMENT ‘I 1 . 
OF CLAIM: 

2. 

FINDINGS 

Thar the CarrYer v%lated the provisions ~ 
Of the currerJt Agreement when, in a letter 

da&d March 19, 1986. it dismissed Machine 
Operator A. C. Henry Fr-om its service on the 
basis of unproven chau-ges. said action beiny 
excessive, unduly ha 1-s h a n d i n abuse of 
discretion. 

Carrier shall now exonerate Mr. Henry of al 1 
charges and reinstate him tro his f0t-WZt 
position with the Carrier, w-ith seniority and 
311 other rights restored unimpair~ed and 
compensated for all wage loss suffered.” 

Upon the whole recor*d, after- hearing, the Eoard finds that t he 

par‘t’ies her-e-in are Carr.,ier and Employees within the meanfng of the 

Ra i 1 way Labor Act, as amended, and that this FIoard is dll ? y 

constituted under Public Law 89-456 and has jurisdiction of the 

pact ies and t.he subject mdtter. 

Claimant, d Machine Operators, had been employed by Car~irr, Tn 

1978. On Febr*uary 10. 1986, he was no~tifled to be p~r&sent. Fur,~~a 

ror-ma1 hean’ ing wit-h r-espec t. t (3 th .i Y alltigedly being under- t t l* 

influence of alcoholic beverages, while on duty on February 6. 

1986. and possible viola~tion, ther.efure, of ~Car*rier*‘s Rule G The 

hearing was held on February 21, 1986 %Tq>d, subsequently, by le?trt, 
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dated March 19, Claimant was notified that carrier- found h,im 

guilty of the charges and that he was dismissed frqm service. .- 

Pe.ti.tioner- ar’yues that Claimant had failed to supper-t i t5 

conclusions with significant evidence. I” fact:, the Organization 

a r fJu es chat Carrier ba~sed its entire case on suspicions Of 

untrained persons rather- than hard evidence rzf-..the fact alleged in 

the charge. It is concluded that there was no real evidence that 

Claimant was ilnder the influence of alc~ohol on the morning in 

quest.ior:. In par.ticul61.~. his tesrimony indicated that, al tt,ougti 

he had been drinking beer- that night. he had no liquor or- alcohc‘ 

prior to coming to war-k at 8:00 o’clock in the mar-ning but he WOE. 

wearing clothes. which he had worn the previous night, when he had 

been drink,ing beer. Furthe,lllo:-e. he had not had time to br-ust, h.;s 

teeth 01. ChanQe his clothes that morning. Thus ,. he explains he 

might very we! 1 have srnel ‘ted of beer. but was not under- the 

:zrf lurnce at t’ b%t time. The Or.yan i za t ions- ~nq:es -:&~a t he wrjs ,-.r--c 

r-equ.ired to have a~urinalysis to establish .the fact of h-is alley& 

being undo:, the influence. In additiqn, the. prg~anizat ion r.*lies 

on the te-,t.imony of at least onr~witness .to tt!e fact that C1.37’mdr~t 

did 11ot appear. to be abnormal in any fashion. 

Carrier’s conclusions wer-e based on trstrimony, at the hearing. in 

wh.ich a Lead Machine Operator and this Svpervisor both observed _~_ 

that Claimant appeared to smell of beer or alcohol and was acting 

in J somewhat U~lusu.31 manner. 60th ex.pr3e~ssed the opinion Iha: ~_~ 
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Claimant was under the influence ‘of alcohol on the morning of 

Febvuar’y 6. Furthermore, according to Carr<er, Claimant had beer, 

given the oppor.tunity to provfdr a urine sample .fur testing but 

had stated that he would rather nat undergo such testing. unless 

required, because he probably couldn’t pass. He agr-eed that he 

had been drinking beer* the night before. accovding to Car,rier 

Fur-t hrrmor7e, Car.r.ier insists that laymen are perfectly capable of 

making decisions and determinations, with respect to employees 

be3 ng under the ~influence of alcohol, and that this fs wel? 

recognized in this industry. 

AS the Eoar*d views it, Carrier had t he right co make t he 

detep”)in*t:<on that Clo.imanr was under the influence of alcohol 01% 

1; Ile day $11 question The testincoy of the two witnesses, cited by 

Carrier, was credited by ,the Hearing Officer and this fioar-d cannot 

over~rule that credibility finding. Furthermore, it is perfectly 

we1 1 accept:ed t h*t laymen are coroipetent tu testify a8 to outwar~d 

manifestat ions which lead to the conc7u~ion of being under the 

influence OF intonicants (for example, T h .i r d Division Awa :-d 

19977). It’ is this Es&.-d’s view, however. that the testimony with 

respect to his intoxication was. at best, slim although sufficient 

for, Carrier’s conclusion. Furthermore, i t would appear to this 

Eoard that CarrTer’s conclusion.~ based on the odor of beer.~ t&t 

Claimant be terminated. appears t 0 be a~~har~sh and unnecessdry 

penalty. It is ,tkis Eoarad’s conclusion that Claimant shoold be 

t-estored to servjce, subject to passing a return-to-work physical 
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examination, but .that his period out of service shall be consider%rd 

to have beeri a disciplinary lay-off.~ 

AWARD 

1 Claim sustained in part; Claimant shall be returned bestir _ -I 

service ~subjact to passing a return-to-work phys i ce 1 
examination with all rights restored unimpaired. 

2. Claimant’s period out of service due to the conclusior~ 
reached by Carrier shall be conkidered to have been:_a~ sm 
discipiinsry lay-off; he shall opt be compensated Co; 
time out of service. 

Car-r-izr-~u?ll cornply with the Award herein within 30 days from 
the date heceof 

-----iL_~~~ ------------ -----_ 
I. M. Lieberman. Neutral-Chairman 


