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SURLIC LAW BOARD NO. 2247E9

Award No.o 126
Case Mo. 1286
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1. The CQarvier viclated the provisions
of the current Agréament when it
dismissed Trachk Caborer Josenh R.
Bouvia from its service on the basis
oFf unproven charges, said action
bearg in abuse of discretion.
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2. Carrier shall now exonerate Mr. Rouvia
of all charges and reinstate him to
Fag Torrmer position with the Carrier
wilh seniority and all other rights
restored unimpaired and compensate huim
far all wage loss suffered.”

Lipor Lhe whole regord, afiser hearaing, the Board finds  thaet ﬁbe
pariips  hetrein are Carcier snd Emplovess within the meaning o7
the Rallway Labor fct, as amended, amd that this Board is  duilp
cunelituted wunder Fublic Law 8945346 and has Jurisdiction Pf the

parties and the subject matter.

The record -andivates that Claimant herein had been emploves b
Carrier since PMarch of 1979, Ok February 26, 1580, st

approMimalaely 7115 pr, Claimant was graiving & LCompany vehuacle on
& CaussEvay near Mlidlabhe, Utah and apparently hit a rock causing

the vehicle to go orf the road and hit arn empty boxecer. Upon has
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the supervlisor, in asddition to the accadent to the venicle. that

Claimant had begen derinking. He was subseguently charged witkh N
violatino two  Company rules. Rules G and M—-8901 dealimo with
gsafebty. Following & hearing which was held on Marchh 5, 1985,
Claitmant was found auilty of the charges and dismissed from
Carrier’' = gervice. In the course of the hearing. Claimant
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anlm that he hod ber
on the dale in gquestion. Subsequent to the investigatiocn on March
12, 198%, Claimant mecuwred otbther empolovment. Un May i, in Ly —
conres  of tlhas other enplovyment, he fell off a rocf incurring —
serions_ iniury. As a result of this injury he  was comatose T
two  weeke and remained  wn the hospital for approximately four

months. HMe had broken hiis neck. hes Q1 and had saevere head

injuries. The record &lso ind

cates thalt &1l parties to tnis

rT

matter zsgreed that the particular road orn whicn o the accioent -
acurred rs 4 dargerous one. It zleoc shouwld be noted bthat Clasimant
wes  Lnstructed tw  tabke a physival examination on behald of the
Lompany on February 19, 1987, after he was released to go back Lo
duty by his Gwy physician,. s a result of the Compaiwywy = =
grxamination 1t was  Tound bhat he was physically, at that time.

untit for service as & laborer onn the Carrier.

Carriar tabkes the position that Claimant was clearly under Lhe
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consumnead alt least two o three bottles o boeer oriocr to that taime

on  February 26, The Petitioner notes that Claimant insists thal

e was sober at the time of his accident, evern thouagh he admilted .
e havino consumed some alcohol previcusly. Claimant argues  thatb _
the conditron of the road was the main cause of the accident., and

there wae no evidence to refulte this claim. actcording to the —
Petytioner. The Petitioner also notes that this yvourng man had - a
goaod work record pricr to this incident amd should not have beei

Jismissed by Carrier.
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istion o
auezbicon that Claimant was in violation of Bule § at the time of
the &accident i this particulayr situstion. That type of offense -
generally is recognized as a dismissal infraction, and for opod -
PR SO . In azdditicoon, it is also obvious that there was no -
explanation for the accident by Claimant which was satisfactory

o the record. Based on the entire record of this situastion. 1t
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the circumstances, particularly in view of Claimants praor -
record. The Boaerd believes that he should be reinstated (o dutew -~
with &1l rights unirmpaired, but as penalty for his clear -
vinlation., e compensation for time lost. His t+return to  duty,

However , sial l he entirely conditioned on when and whetner he

passes a return-to-worlk physical examinatien to the satistacticn .z
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1. Claim is sustained in part.

Z. Clazmant shall be retwned to service

with all riahts unimpazred, but with— -
out compensation  for  time lost. Time
gut—otf—~service shall be considered to have -
beern & disciplinary lay—offi. However,.

fire return to active service ghall be

conditroned wpan his successfully pas-

zing Carrier’' s r@qu1red physical exam-— ) ) -
imation.

Carrier will comply with the Award heredin
within 32 dave from the date hereof.

Ly i,

IL M. Llubwrmﬁh Meutral—Chaiyrman
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Emploves Member tuart. Carrier Membar

California : =
. 1288 .



