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PUELIC LAW EOARO NO. 2439 

Award No. 130 
Casey No. 130 

PARTIES Er~otherxhood of Maintenance of Way Employes 

so and 

DISPUTE: Southern PaciVic Tr.ans~por*Cation Cob.--(Western Lines) 

STATEMENT 
OF CLAIM: 

2. Carrier shall~ now exonerate Mr. Tamez of al 1 
ChAl’ges and reinstate him to h i s POt-WCt- 
posirion with the Carr-ler w-ith sen’ior,ity and 
a 1 T other r.ights r-es torTed unimpaired and 
compensated for all wag& loss suffered.” 

FINDINGS 

_~ 
-; 

:Jpon t he who1 e record, after hearing, the Boar-d finds that the 

parties hersin are Carrier and Employees within the meaning OF tt,e 

Railway Labor Act, A5 amended, and that this Gqard is du7y 

constituted unrlev Public Law 89-456 and has jurisdiction of the 

parties and the subject matter-. : 

017 Apr’i 1 1 1 I 1986, Claimant reporTted f&r. duty at 6:OO a.m. 

Following a ti-uck trip to the work sit&with other employees, MI’ 

Tamez attended a safery meeting. At: that meeting. his Foveman W&S 

concerned with respect to his behavior and appearance. The 

For.eman -i nd i ca t ed that Claimant’s eyes were r,ed and his pupils 

wer~e pact icularly smal T. ~Tt,e _ =,c Foveman s observations wr,‘e 

- 
corrobor-ated by three other. member”s of the crew. The Foreman then 
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asked Mr. Tamez twice t.o take the urinalysis to indicate whether- 

indeed he was under the influence of any druq or 'alcohol. Mr. 

TElllleZ refused. on constitutional grounds, feelinq that such a 

test would violate his right of privacv. Since he would not surer 

to the test. tie w-35 retnovet~ from service. Fol lowino a formal 

investiqatinn, held on Upril 25. 1986. Carrier concluded that he 

was in violation of Ru1.e E. being under the influence of alcohol 

and, fl.Irthermore. he wa~j iiisubordinate in refusino to provide a 

urine rsample for tncicoloaical testina. He was dismissed from 

5er”ICe, 

Carrier bel. ieved that Claimant's behavior on the mornina in 

question was unur;ual. he was hvper and overtalkative and 

constarrt1v interrupt.ed his Foreman; In addition, he was 

znsubord inate I as the Carrier views it, in his refusal to q~ve a 

sample for urinalvsis teatinq. Therefore. Carrier believes that 

its decision to terminate Mr. Tamez was justified. 

The Oraanization main taine that Carrier's basis for sustainins 

the charaes against Mr. Tame2 wei-e insufficient and merelv 

superficial . For example, the Orqanization argues that Carrier 

based its case on suspicion of unnamed employees, in a rather 

crude test, trying to measure the pupils of Plr. Tamez’s eves. The 

fact of the matter- WBE 9 accordinq to the Organization, that 

Claimant was under treatment by a” eve doctor for a qrowth in his 

eves q and therefore. this could explain the blood-shot 

appearance. 
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Furthermore. according to the Petitioner, his refusal to submit to 

the urinalysis was because he felt .that it violated h i 5 ~. 

constitutional right to pr..ivacy and should not be held against 

him. It ir; far from an adequate basis for; termination. according 

to the Petitioner. .~ 

AS the 6oard views it, the refusal of Claimant to take the 

uvinalysis~ test was. at least, marginal in ter‘ms of its 

materiality with respect to ter.mination. Many individuals feel 

that such tests violate their, rights of pr-ivacy. Of co”I’se, the 

presumption al50 exists that such action. on the par>t of 

employees, is damaging with respect to the possibility of the:: 

being under the influence of an intoxicant. In this instance, as 

the 6oard views it, there was rnoug h suspicion to war-rant 

Carrier’s conclusion that Claimant was under the influence of some 

intoxicant- and, hence I violated Rule G. However, this eviderxn 

was not substantial and. as the Board views it, was insufficient 

to justify t he ultimate penal.ty of dismissal This is a!so 

supper.ted by the fact that, during the previous 1 2 1110” t hs , 

Claimant had missed b;lt two days of work, which hardly seems to 

indicate that he was a~ alcoholic or had any other habitual 

problem. The recor~d indicates. the Eoard believes, that his t,inie 

out of service is suffici~ent penalty, under all the circumstance~s, 

and, ttrerefor-e. he should be put- back to work subject to a return- 

to-work physical but without -pay for time lost which wi 11 

constitute a discipl inary lay-off. 
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1. Claim sustained in part: Claimant shall be returned to 

work with all riahts unimpaired but without payment for 
time lost. 

z-2. Claimant's time out of service shall constitute a 

disciplinary lay-off. His return to work shall be 

subject to a return-to-work physical examination. 

Carrier will comply with the Award herein within 30 davs f~roril 
the date hereof. 

----.-__-__ 
M. Lieberman. Neutral-Chairman 


