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Lipon the whole

parties herein are Carrier and Emplovegs within Lhe meaning

the Railway

L.a o

SUgLIC LAk BOARD MO, 243739

B

Awarad e, 133
Caesg No,., 133

Brotherhood of Maintenance, of Way Emploves

and

Sguthérn Pacific franspm#tatidn Compan?

That the Carrier vioclated the cur-—
rent Agreement when i1t dismissed
Foreman A. Jimener without a faie
and rmparitial investigation. Said
attion bheaing excessive, unduly harshn
and in abuse of discretion.

That the Carrier shall reinstate
Claimant to his former positiorn with
sprlority and all other rights re-—
gtored unimpaired with pay for all.
wage loss suftered and his record
cleared of all charges.

record, afiter hesring, the RBoard finde that the

Aot, as amended, and that this Roard is ouwly

constitubted under Public llaw 8%9—45s& and has jurisoiction of

partivs and the subjlect mabter.

Claimant herein, Foreman A. Jimenez, had been emploved by Carrier

in 1271 Me  |hed

] Wwrblemished

record up te the time of

{ bl
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incident hereirn. He had been oromoted to Foreman i L%E.0.
Clalmant | had been charged with selling waste oil and diesel fuel
to an outside (non-emnploves) individual over a pericd of @ many
momths  in 1986. Theses charges resulted from an investigation b
Carrier-'s special agenits who were concerned about the theftl of
waste @il from  the West Colton vard. Followina a hearing,
Claimant was found to be responsible for accvepting payment for
persornal gain in exchange for Company property, namely, the waste
ail  and dieseld fuel. and also for making false and misleading

astatemsnts. He was therpafter dismissed from service.

The record of the hearing in this matbter is the cruxg of bthis
dispute., It appesred that the only witnesses on behalf of Carrier
ware bk epecial agents, Leiutenants Frye and Travine, of the
Carrier’'s police department. These officers presented as their
texstimony an  interview which they had had with an oubtside
indivadual wihto allegsdly had paid Claimant for the waste oil.
This outside individusl, as the interview indicates, WAE
confused, was not sure of Claimant s name, was nnt sure of the
dates of the incidents and indeed was not sure whether he paid oo
canh or cheths. but claimed to have used both over & period of
trme. Mo cancelled checks were presented as part of the ovidence.

He even indicated that he couldn’ b remember. but believed., ths



2434133

the checks weare made out to Southern o Facific Transportation
Company. Claimant denied anv wronog doing whatever and denied that
he had sold Company waste odil to anvy outside wvendor o

individual.

It is tlear that Covrier’s case is botitomed on a credibility
findina by the hearina officer. In this instance, that
credibility finding credits an interview conducted by twe Carrier -
palice officers against the testimony and veracity of fhe
Claimant. Tt must be observed as a fundamental matter of @ both
sgurty and due process that the Claimant must be glven an -
opporturnity o confront his accuser and cross-edxamine him, if
Frequired. In this instance there was nothing but hearsay on the
part  of the two police offlcere who cowld not  indeed oe
cross-—examniied with respect to the facts. There was o attemot
whatewviEr to accord Clarmant proper due process in the cowwse of
this investigation. He could rnot respond to a written statement.
for that stabemernt couwld not be cross-—pramined. It is= apparent
from &an analvsis of the entire record” that Carrier has not
established by substantial evidence guilt on  the part ot

Claimant. His Claim must be zsustained.
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Claim =ustained: Claimant shall be re-
instated to his former position with
#ll righte unimpaired and made whole
for all losses sustained (less outside
BaImINas).

Carrzer will comply with the Awatrd herein
wilithin 30 davs from the date hereof.
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