SUBLIC LAW BDARD MO 2439

Awasrd hMo. 139
Case ia. 139

CARTIED Trotherhood of Maintenance of Way Emploves
Ig and

RISFUTE s T Bouthern Pacific Tramsporitation Company

STATEMEMT . “"1. That the Carrier viclated the cur—

QF Clalbiz .rent Agreemegnt when it dismissed trom

r1te service Track Laborer S. L.
Bennett. 3Said action being exces— -
mive, unduly harsh and in abuse of
discretion. :

2. That the Carrier reinstate Claimant
to"his former Earrier position with
senioritvy and all other rights re-
stored unimpaired with pay for all

loss of earninos suffered and his
record cleared of all charges.”

Uporn the whole record. atter hearino. the Board {inds  that the
parties herein are Carrier and Emplovees within the meEanina af
the Railwayv Labor Act. as amended, and that this Board is  duly
constituted wunder Fublic Law §9-4%9% and has iwrisdiction of the

partios and the subject fmatiher.

Claimant  had  been enploved «s a Laborer on April 27. 198L. By 2
letter dated September 2050, 1786, Claimant was charged with

vaglatiaon ot Fale G, falilure to protect his job., desbroyinsa
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personal property belonging to a Company emplovee and for allesqged
theft of a radar detector from a vehicle belonging to & Tfellow
aunplovee on  September 21, 1284, Claimant was notified of the -
hearing scheduled for October 16, 1986, but did not  attenc t ber
hearing. Following the hearing, Claimant was found guility of the -
charges and by lebter dated November 11, 1984, was dismissed from

Carvrigr’'s service. - - T T T

The evidence &t the hearing indicates that Claimant did not
Freport for werk on the morning of September 23, 1786, nor did
anvone call to wndicate that he would be off that dav. Following
the roll call, Carrier officers found Hennett asleep inside a
camper an Carrier property. The Assisitant Rosdmaster s testimony
was that by appearance and odor he believed that He. Bennett was —
under  the influence of alochol. Furthermore, when he woke Mr.
Eennett that morning and asked why he was not at work, PRennett s
reply was, "I need fTive mpore days to scber up". According to the
Afessistant Roadmaster, furthermore, Bennett responded to gquestions -
with respect to the break-in te a vehicle and stealing the radar
detector that bhe would pay for the damages done and make
restitution for the stolen radar detector. In addition to ithe
evidence at the hearing, by letter dated Jenuary 11, 1988,
Claimsxnt tacitly admitted to the infractions with respect to —
gtealing the radar detector and bresking into ancther emplovee ' =

vehilcle.
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The Fetitioner insists that Carrier failed to conduct a fair
hesrimo in that Claimant was not present. Furthermore, the
individual who allegedly saw Claimant steal the radar detector
was alse not present at the hearing. In addition. the Petitioner
argues that, there was no direct evidence of Claimsnt using
alcohol or drugs on the morning in guestion. There was nRo  arane
test which would have removed any vestige of doubt with respect

to this aspect of the charge, according to Petitioner.

The Claimant received a praoper notification by certified mail of
the investigation. The fTact that the letter was nobt delivered
dogs not 1in  any sense require or obligate Carrier to make any
obther atblemoplh to conbact Claimant. There was no allegation  thab
the letier was not sent to his address which was recorded in his
personnel file by Carrier. The evidence of this hearing is clear
and wumeguivocal that Claimant was under the influence of alcohol
and absent from hbis Job on the morning in gquestion. Furthermors,
there is an admission in fact with respect to the stealing of the
radar detector by Claimsnt, as well as evidernce from the
individual from whose car the eguipment was taken. There 1s no
doubt but that Carrier had a right to conclude from the evidence
addured at the hearing that Claimant was guilty of the charges.

Thus., the decision to dismiss him was appropriate.
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Claim denied.
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