
(iward No. .I.42 
Case INO. 142 

” I . That the Carrier violated the CUT- 
rent Agrw?mrnt when it dismissed 
from .%ts Eervice Curve Lubricator 
Maintainer LI. F.. Stwley. Said 
action being excesrive, unduly harsh 
and in abuse of discretion. 

2 . 'That ttw Carrier- shall reinstate 
Claimant tu 1-1~5 ‘former position 
with senlot-itv and all other t-iqhts 
r’estlor-ed unimpaired with pay for all : 
loss 0.f aarninos suffered and his t-e- 
cord be cleeir-ed o.f all chargeE,. ” 

F IN11 INGS 

Upon the whole recut-d, after hcarlng, the Hoard finds that the 

parties herein i\re Carrier and Empiovees within the meanina of 

k.tx Railwsv Labor- Act, ~li amended, and that this Hoard is dul;, 

cnnstituted under Public Law 89-456 and has iurisdiction of ths 

Dr7rties and ths subject mat~ter. 
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personal ~n.?u!ry due to a can’tusion to his tailbone whLle cllmn~nr, 

CeJvf?!? the tailqate of a truck. In that instance. his foot slipped 

and he ,fell on top of the tailaate. He had B 1 x days. off a5 a 

result of thxt accident. His service LG.35 dl50 interrupted 

previously by a six-month period in which he WAS off work due to 

an of f-ctutv iiYJLll-V. Thus his total service was approximately 

eight and one-half years. 

By letter dated February 13, 1987, the Claimant was instructed to 

be pr-ez.en t at the hrar~ng to develop the facts with respe~ct to 

has allqsd cowtinued failure to work: safelv and injurv-free as a 

Maintenance of Way Employe during the period from 1770 t0 that 

da’te 1 during which time he was reported to have had A.4 personal 

in.luries. For this, Cla:imant was charged with violating Carrier~s 

Rule I, which reads: 

"Emplovees must exercise care to prevent 
I~JCIT', ,to themselves or others. They 
mc~st be alert and attentive at all times 
when (performing their duties and plan 
their work to avozd injury.” 

tie wa6 al50 alleged to have violated Rule 606 which specifiez 

ttmt:. em~pluyeesmmust not be careless of the safety of themselves 

or o~ther!s. Following ,the investigative hearinq 1 Claimant wa3 

found guilty of the charges and dismissed from service. 

‘1 hc Petitioner insists that it WQCj extremel~f difficult Tar 



Claimant to t-ec3.11 ali the cu-cumstancos SurroundLno the -.I.'.! 

zncldents upon which Larrrer relied and in which he had filed an 

accident r-~~~or't, However. Fetitloner insists that s 2.x 0 'r the 

xncldentc, wore VE~V mlnur and involved no loss nf time from work: 

and indeed I Petitioner arou.~ps ~ that 11 of the I 4 incidents 

resulted in no loss of time from work:. Petitioner also maintains 

tlhat t.he ln3urics would not hava been reported but for Carrier 5 

rule requiring all injurlcs, no matter how small r to be reported. 

Furthermore, i-t is insisted that some of the incidents, as the 

te5t1mnnv specl'fy. were as a result of Claimant beinq I-equlred to 

opc21-ate de-festive equipment or not having sufficient help to 

properly accomplish his tasks. In additic?n, Petitioner notes that 

twcl 0 .f the incidents. one of December 1982 and the other-o,? 

February 3. 1907. rwsul ted in prior ~formal hearinqs and 

disciplinary ac~tion aqalnst Claimant. Fur the reasons indicated. 

the Petitioner insists, that dismissal !&s~ t~titailv unjilstified. 
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accident prone and bereft of ordinary caution ins pEi-fOt-iUa”Ce wf: 

his job. tiis cunduc~t is potentikf Iv very cost.lv and could be any 

ertremr hazard to his fellow employees. as well aci himself. In 

additian to the above < Carrier points out that a SUI-YEZY of the ~: 

recor-ds of o,ther- employees who do basically the same type of wori.: 

as C1aiman.t and have had doproximately the sane 1eng.M of s;er-Ace 

resulted in much low~:-r ~~n.jur~ levels ,for ~them than for Claimant. 

Carrier SI15o relifs nn a number of awards in other situations 

involving the sme type of problem. FImong those was the award in 

F i. t- 5 t. Ij.ivision~ Case No. 16340 i!lYwhic?t? the referee found t&t 

Carr-ic?r would have been derelict in its duty in that circumstance 

had it r-einsta,ted the particular Claimant, placing him in 

jeopardy .for still another- and possibly a more serious injury. In 

addition” the Carrier cites .khe award in F’ubSic Law Hoard No. 542 

(Award No. 2~) which will be discuss& hereinafter. 

At the autsek it must be made clear that this Eoard does not 7 

belleve ~that Carrier has the right to ter-minate emplnveec, simp1.y 

on the basis of a few accidents or mistakes OI- mishaps on the 

part uf tha employee. The particular record of this employee,~ 

horueve~ " has been care~ful ly considered. The fact of the matter is ~7 

% t ‘, d .t a 1 ~ttiouu I-l he had only 13 -~davs of time-o.f f due to hit- ~14. == 

accidents and financial settlements totaling 4i3,936.00 (without ~~_ 

consideration of the last accident) this, in itse1.f. does~nokuo 

,tu the uue&ion u-f whet.her his accident recsrd was a SE~‘~OUS Erie. 
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Tha I; matter must bc evaluated in terms of the particuLar 

accidents i n v c) 1 ‘ve d and their seriousness. For example. the very 

,flrst accident I-eported y that 0.f December 1~4, 1?7U. dealt wi. th 

(IIE ttinq a piece of s&e1 in- his right eve bv holdinq a” oil drum 

while a welder was cutting it in ha1 f. Even though there were no 

davs 105t and no dollar eettlemw~t involved, as the Hoard views 

it I that was a serious. incident and accident. fi thorough 

evaluatlan~ uf the accidents, for instance, indicates ,that ,ther-e 

WEi-C a total Of ,four accide”ts which involved slipping and ~7 

‘.*arious injuries as a result of slipping, includinq such thinqs 

a.5 spraining a” ankle, fracturing a big toe, and SC, forth. 1” 

5uni + i t is the Board’s view that the accidents in question o’,‘PI- 

the period of eight and one-half years were for the most part 

qu~tc serious. While the Board does not view all of them as bexnq 

c,er~ix.~s in the same ‘iens asI the Carrier does7 a sufficient -1~ 

numbc*r of those accidents could have resulted in maimino or 

siqnif rcant in.juries to ei,ther Clazmant oi= fellow emplnvees. The 

&at-d is al!33 awar-e of tt,c? fact. that in the COlT!pai-l5C3” 0 ‘1’ 

Claimant’ 5 14 Injuri~es over the same period of time with the 

~.n,:)ut-v recm-d of six other fellow employees engaqed in the 5ame 

t’ipe ot activitv and the same senioritv roster, this sitnat.lon 

i<pp2ar-s qnl te ~~i-iOLI6 I 0 .f the si :.: emplavec~ one had five 

acc.lde”tr, over the Bane period of time. one had four, two had 

three * and twa had one each. while Claimant of ccwr~e had . i 4 
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‘1 h!Js ~ the rji:: other emplavees hao a tutal o'f: 17 accrdents durlnq 

the came period v~her-e Claimant hereIn had 14. ks the Board YlPWS 

it, this Sp33kS to the question of whether indeed Claimant was 

accadent prone. 

“The r’&ord alr,o supports a reasonable 
conclusion that the Claimant had suf- 
,f’ered an inordinate ~larqc number o,f 
personal injuries in his work career 
which caused him to be absent from 
work a substantial amount of time. 
It is no% nec~ssa~*v for a Carrier 
to pro~a that 10 each an every in- 
cident C1aiman.t a-etod nepligentl’v. 
His work record shows a fairly reg- 
ular- and repeated patter” of work 
injuries severa o.f them being o,f 
the same nature and the Carrier 
prapEr IV concludes that 5UCh a r-e- _ 
pc3a.ted pattern of conduct makes it 
undesirable Pf not dangerous to con- 
t~nue the Claimant in the employ of 
the Carrier.... The Claimant is an 
accident prone emplavee whose can- 
kinucd service makes him a pn,tential 
hazard to himself q hi5 fel law empluye~sj 
and the Car-ri~eu. I’ 

It is the Board’s view that in this instance the Claimant falls. 

zn khe SMP cateuorv~ati that alluded to in @ward No. 2 above. he Y 

‘1. s ,.-le&rl.,. a” emr:~lovee who is prone to accidents and is a 

danq~mx4s emplovee to contir\ne in Carrier' Ei emplovment. CS3i-r1et- 

tried every means at its disposal to assist Claimant to functicm 

11'1 a imre sa.fe mode. but to no avail . Bared on the entire record 
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of this dispute. CCL?-rif?i-' 5 discipllnarv cone lueion must be I 

cunsldered to have been A fair and appropriate one and cannot be 1 

classed as arbitrary or unraasonable. Therefore, the Board has nu -~ 

Claim denied. 

- ~~ ..___-_-- 


