FUBLIC LaW BOARD NO. 24359

Award Mo. 146
Cace Mo. 14adé

PAaRTIES B Brotherhood of Maintenance of Way Emploves
L — - 0 - o
DISFLTE: Southern Facific Transportation Company
STIaTERENT "i. That the Carrier violated the cur—
OF CLAIr: rent Agreement when it diemissed
rthm. WJ.o L. Stanger. Said action being
excessive, unduly harsh and in abuse
of discretion.
2« That the Carrier reinstate Claimartt
to his former Cerrier position with
sgniority and all other righis restored
unimpared with pay for all loss of
@armnings suffered and his record cleared
ot all charges.”
FIMDINGS

Upon Lhe whole record. after hearing. the Board finds thalt the
parties herein are Carrier and Emplovees within the meanina of
the Railway Labor Act, az amended, and that this Beard 1s dulvy
constituted wnder Fublic b.aw 89-45%6 and has jurisdiction of the

parties and the subkiject matbter.

The record indicates that on the morning of May 1%, 1987,
Claimant was allegedly dinvolved in ann argument with another

ewmploves. PBE a resulit of this argunent Dlaimant filed an agcident



....'2__.,

report andicabting that he had zsustaained an iniury. lwo dave
iater, bv letter dated Mav 1%, 1987, Claimant was notified that
he was removed from service and was charged Qithrbeinq involwved
in &n altercation in viclation of Carrier Rules 07  and  608.
Fogllowing & hearina, by letter dated Mavy 27. Carrier notified

Claimant that he had been found guilty of the alleaationsz and was

diemiszsed from service.

This entire matbtier was somewhat bizarre., since the Hearino
Dfficer's conduct was very questionable in his  interrogation of
Witnesses. In agdition. the strangeness of the entire
circumstances was exemplified bv the lack of wltnessés to  the
alleged incident. The only real witnesses who produced testimony
which related to the matter were Claimant and the other enplovee
wmith  whom he alleaedly had had a&an altercataion. The fellow
enployes indicated that nothing had ocourred exceplt an accidental
bump of shoulders. Claimant’'s testimony indicated somethino mare
Lhan  that, bRut he was in & totallv passive rols based on his
testimony . There was no other testimony qnihg to the heart of the

matter.

Carrigr insists that there was substantial evidence of record to
suppsrt tbks conclusions. Additionallyy. Carrier notes that it
offered Claimant leniency on twoe occasions but he did not respond
and refused to accept such leniency. Carrier concluded that

Claimant was uninterested in continuing bis employment with the
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Company and  that the Claim showld be denied. The Petitioner on
the pther hand attacks the validity of the procedures in  the

course  OfF the investigation, as well as noting the fast of lack

af proof. - - : -

An edamination of the transcript of the hearings indicates that
Carrier has prodoaced wvirtually no preocf  in support of its
comclusions. The Supreme Court, as well as numerous Boards ain
this industiy, has addressed the guestion of substantial
evidence. The Sumreme Court has said that substantial evidence ais
more  thart & mere scintilla. In fect, the Court indicated that
relevant evidence might be such as & reasonable mind would accept
ag adequate in support of a conclusion. #As this Board views it,
Lhere was absolutely no evidence in support of Carrier’s T
conclusions. Therefare., the guestion of the substamtiality of the
evidence is moot. Carrier has simply nmot borpe i1ts  burden oOfT —
proof an  support of itts conclusion that Claimant warranted

drscipline. Raszed on this conclusion. the RBoard believes that =
Claimant shall be reinstated to his formsr position with all

rights unimpaired and with compensation for time lost, less anvy

outside earnings. His record should be cleared of any refegrence N

to this diseciplinayy action. -



Claim sustaired in actordance with the
Tindinas above.

Carvrier will complv with the Awsrd
Merein within thirty davs {from the
date hereot.

I. M. lLiebeirman., Newtral-Chairrman
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