SUBLLIC LAWK BOARD MO. 2439

Award No. 147
Case Mo. 147

PARETIES Grotherhood of Haiﬁt@nan;e of Way Emploves
10 ) e - _ - o.and . . -
DISFUTE: T Southern Facific Transportation Company

SINTEMENT "L.. That the Carrier viclated the cur-—

OF CLalti: e coe rent Agreement when it dismissed

Mr. F, V. Garcia. Said action being
gircessive, unduly harsh and in abuse
oi discretion.

2. That the Carrier shall reinstate
Claimant to his Tormer pasition with
seniority and all other rights restored
unimpalred with pay Tor all loss of
earnings suffered and his record
cleared."”

Uopon the whole record, afier hearing, the Board finds that the
parties herein are Carrier and Employééé wiihin the meaning of
the Hailwavy Labor fAct., as amended. and that this Board iz duly

constituted under Fublic law 89-43&6 and has jurisdiction of the

parties and the subhiect matter.

Claimant herein had been emploved by Carrigr in 1974, On Sugust
4, 1984, Claimant was aranted & leave of absence for family and

parsonal reasons  in order to go o Mexico. While in Mesico.

:
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Claimant becama 11! and was treated bv a phvsician who orescribed
bed rest. At that time. Claimant put in a call to his father who
18 alsao a Carrier emploves. exdplained the problem. amd asked that
Claimant s father notify Carrier that Claimant would be late
retrning to work from his leave of absence and the reason  for
that tardiness. The record also reveals that Claimant s Yather
contacted the Roadmaster with the information concerning
Claimant’'s predicament. oo return from his illness. Claimant
immediately retuwrned to work  and presented evidence of Lthat
illness to Carrier. Bv a letter dated UOctober 1. Claimant was
wnformed that a formal hearing was scheduled to take place in
order to establish his responsibilitv., if any, for his alleaged
unauthmoeized absences from AMuoust 16 throwgh  August 22, 19684,
Followina the hRearimng. which was ultimately held on Gotober L7,
Carrier, by letter dated January 14, 1987, dismissed Claimant

Trom service because of hise violation of Rule &04,

carrier takes the posttion that there was gsubstantial evidence. of
record to establish the fact that LClaimant was absent without
proper authority from Acgust 146 to August 22, 19846 in viplation
i Carrvier’'s rules. In addition. Carvier notes that Claimant had
a particularly poor past  record of ftardiness and abzentesism

gince being emploved by Carrier.

The Oraesnization notes that Carrier violated Rule 44 of the

pmareement by ity failure to respond to the initial Claim filed bv



Fetitioner. Thus.

that +the Claim shouald e allowed

Fotiticoner imsists that the evidonce

investigation reveals that Claimant

couwld wnder the circumsltances.

absence . fell 411, and uwpon

document his illness. Further,

was  ackrnowledaed by Carrier} to
illness. Inm addition., the Qraanization
rengered its decision

Mardly conforms to Rule 4% of Lthe Ggresment whichiindlcatEB

& degcision shall be rendered promptly.

The Board has exMxamined the record

considerable care.

avthorize Claimant s absence duwring the pericd in guestion,

receiving

o those grounds alone,
ae presented.

in

report the fact of

of the investigation with

Whale 1t apparent that the Roadmaster did

& phone call from Claimant’'s father.
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the FPetitioner argues

In addition,

the ftranscript of  the

did everthing he possiblv

iis son s

argues, that Cartrier

some 89 davs follawingrfhé hearina which

That

not
afiter

thig in itself is

nglt persuasive. There 1z no posseiblle way that Claimant could have

returned to wordk upon completion of

absence., due to

12 N basis whatever, as the  HBoard

conclusion that arnv

facts &arg not in  dispute.

since there wad no wvielation of

particular incident involved in this

iz

rule was violated by Claimant =

any Carrier

authorized lepave of

his illness. The illness was documented and there

views i1t. Tor Carrier’'=

conduct. The

Dismissal simply was uncallsd for.

;ulés b? Lhi

matter. Thus., the oard

He was on an authorized leave of
his return furnished evidence to S
his fabher called Carrier (which
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bzl agves thal bthe Cleaim should be sustained bRy toto. leeg art

@RFNInQsE AN terms o7 back pay which Claimant earned duwring tne _

pericdg he was ot o7 service.

B D B
Claim sustained. Claimant shall ke
returned to serwvice with all rights
unimpailred and compensated Tor all
wage loss sufrered, less outside
garnings during the pericd he was
cout of service.

LRI . .

Carrier will comply with fward herein
within thirty davs form the date herect.

QU Qi :

L. 1. Liebocrman. MHMewtral-Chaierman

L

Carrier Femoor
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