PUBLIC LAY BOARD NO, 2439

Award No. 26
Cawe Ne, 20

PARTTES Brotherhoad of Ma‘ntenance of Way Employees

el ard ' =
DISPUTE Sauthern Paci®ic Transportation Company

STATEMENT "1. That the Carrier violated the Agreement when on Auvgust 21, 1979 it

OF CLATM susnenced Track Foremar cames L. Norman from ‘ts service for » por- —
jod eignteen (18) working cdays {which “ncluasd tne ho'iday of Septom-
ber 3, 1979) on charges not sustained ay tae pearing recore, saic
action being unduly narsh and in abuse of discretion.

2. That all charges against Track Foreman James L. Norman be rescinded,
thus clearing his personal record; that he be paid for «l! loss oY — —
time suffereq by him as a result of cae suspension, tiac he boe poid
for tne work performed by him on August 21, 1979 when it was reauired =
to comnle=e Company form No. 20611 and the booksecping work perform- -
ed for the Gang."

FINDINGS

Upon the whole record, after hearing, the Board finds that the parties nerein are Car-
rier and Employees within the meaning of the Railway Labor Act, as amended, and that
this Board 1s‘du1y constituted under Public Law 89-456 and has jurjsdiction of the par-

ties and the subject matter.

This is a companion case to the dispute involved in Award No. 25 of this Board. The Fore-
man herein was the second man involved in the altercation described in the eari“er fwwarc.
The Tacts described in Award No. 25 relates to the identica! dispute and must be consie-

ered as applicable.

Petitioner argues, in this instance, that Claimant was prejudged by Zarrier when hre wes
removed from service nending the formal hearing with resnect to tne incident in cuestinn,.
Further the Petitioner claims that during the period of sussension and throughout the _
entire period, Claimant was a]lﬁwed to maintain certain Carrier reports for wnich he was

not compensated.

Carrier arques that that portion of the claim which relates tc withrolcding Claimant frnom



service pending the formal hearing was consistent with the nrovisions of Rule-45 (a)

of the Aagreement
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“Where <ircumstances irdicate an employee sheuld not he nermifted fo
continue in servyice ne may be suspendec Denc ng an -nyvesiigazion.”
Carrier argues that an altercation between the Foreman and one of those employees work-

ing for him is a type of offense for which suspension is indicated.

There is no question with respect to the facts concerning the basic altercation wnich

took place. Claimant, in particular as a Foreman, was even more culpable for engagingﬁ
in an altercation with one of the employees working for him. Whether or not there was.
provocation is immaterial. There is no evidence to “ndicafte prejudgement on the nart
of Carrier in terms of the suspension prior to investigation involved in this dispute.

Carrier properly acted within the provisions of Rule 45 {a) supra.

The question of the alleged work performed by Claimant subsequent to the suspension may
not be considered by this Board for two reasons: first, there is no specific evidence
concerning the work performed and the time invoived and secondly, such a claim is a

time claim which does not belong in a discipline dispute such as this.

In view of the seriousness of an altercation such as this particulariy on the part of

supervision and for the reasons indicated in Award No. 25, this claim must be denfed.

ALIAGH

IRLLIEIRY

C1dim denied,
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T.M. Lieberman, Neutral-Chairran
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