
PUBLIC IAW BOARD NO. 2439 

Award No. 67 
Case No. 67 

PARTIES ‘Brotherhood of Maintenance of Way Employees 
TO and 

DIgUTE Southern Pacific Transportation rqmpany (!destern Lines) 

STATEMENT II 1. --- That the Carrier violated the provisions of the agreement 
OF CLAIM when:on July 6, 1982, it suspended Track Lsborer R. E. 

Constante from service pending formal hearing for alleged 
violation of Carrier Rule 'G', and subsequently advised @lr. 
Constante in letter utit.ud July 28, 1982, that he was in fact 
in violation ot said rule and, for reasons thercol‘, he was 
thereby dismissed from the service of the~carricr, said ~~~ 
action being excessive, unduly harsh and in abuse of discre-~ 
tion. 

2. That R. E. Constante now be re~instated to his rightful posi-~ 
tion with seniority and all ottlcr rights restored unimpaired, - 
compensated for all time lost 'herefrom, and that the charges 
placed on his personal record be expunged therefrom." 

FINDINGS 

Upon the whole record, after hearing, the Board finds that the parties herein at-e 

Carrier and Employees within the meaning of the Railway Labur Act, as amenacd, 

and that this Board is duly constituted under Pu!jlic Law 89-JS6 and has jurisdic- 

tion of the parties and the subject matter. 

Claimant herein had eleven years service with Carrier at the time that he was dis: 

charged. On July 6, 1982, claimant was observed by his Foreman !,aviuCI some diffi- 

culty in follow?ng instructions and maneuve~ring~his truck on the labor gang he wars 2 . 

assigned to. Further, the Foreman saw claimant throw a can of beer out of the truck 

into the bushes. He retrieved the can which was still cool. Subsequently, claimant 

was taken to the hospital~~for blood tests and the results of the blood tests indi- 

cated that his blood content contained .195 volume of alcohol. .l-' alcohol is con- 

clusive in the State of Arizona that a person is under the influence of alCoho1. 

Claimant was removed from service pending a forms1 hearing. Following a formal 

hearing, claimant was dismissed from service by letter dated July 2b, 1982. 

Carrier notes that clailtl:lnt was not only guilty of the ciiJlGe; iiercin, but this 

was not the first time that he was guilty of the same in.fraction. (1~1 iwdi:d 110. 1-s _ 
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of this Board, dated July 21, 1980, claimant was reinstated to service afterhaving -1 

been dismissed for violation of Rule G. During that case and still snottier infrac- I 

tion which claimant was guilty of, it was evident that he had a problem with alcohol. 

He entered a.rehabilitationprogram and upon completion of that program was permitted_ 

to return to service on a leniency basis 4n accordance with a plan worked out by 

both parties. Carrier notes that this is then fourth time the claimant has been dis- MY- 

missed from Carrier's service. Based on the entire record, the obvious infraction 

in this dispute, Carrier concluded thdt it had no choice but to discharge claimant. 

Petitioner states that prior to the morning of July 6, 1982, during a holiday weekend, 

claimant had been on a ‘holiday and had been drinking. He arrived to work that morn- Y 

ing after having a iong journey without adequate rest but with just a hangover, ac- mL 

cording to Petitioner. Specifically, claimant denied consumillo beer during working 

hours on July 6 or having beer in his possessions while on Company property. The Or- : ~~~ 

ganization takes the position that if there is any doubt with respect to claimant's _ 

actions in a case such as this, Carrier should not take the ultimate action of dis- = 

missal, particularly with a veteran employee. in this dispute the Organization ar- -: 

gues that he should not have been dismissed but should have been returned to service Z =~ 

since this was an excessive and unreasonable penalty on the part of CJrriet-. 

From the entire record it is quite apparent that claimant, regartlicss of the 

genesis of the inc'ident, was under the Influence of alcohol on t!le morning of July 

6. The test at the hospital was merely confirmation of what Ilad been observed by 

Carrier officials. Furthermore, the credibility issue of whothor, indeed, he was ; 

drinking on the job was resulved by the hearing officer in favor of Carricl,'s 

supervisor who saw him throw the can of beer out of the cab of the truck. Ttlus > es 
there is sufficient and substantial evidence in support of Carrier's conclusion that 

claimant was in vio!ation of Rule G on the Imorning in question. In view of claim- - 

ant's prior record and the seriousness of the transgression, the Board has no alter- 2 

native but to agree with Carrier that dismissal was ~the appropriate remedy. The 

claim must be denied. 

AWAKD 

Claim denied. 
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: I. M. Lieberhun, Neutral-Chairman 

fic& 
L. C. Scheriing, Carr$?r Member 

San Francisco, CA 

March27, 1984 


