
PUBLIC L?A BCriRD Nil. 2523 

Joseph Lazaz, Refercz 

AWhRD NC. 16 
CASE NO. 21 

1. That the Carrier violated th8 terms of *he 
Partiee' Agreement when they releasad enployeu 
on Tie 8nd Ballast Gang Yl at intervals on 
February 5, and 9, 1982, tnue depriving l5i.u;;: 
of just compensation on thosa dates. 

2. That the-Carrier shaZ1 compensate Claiwnt 
employes the difference between tA8 amounts 
they were paid and eight (8) hours each at 
thrit reapactive pro-rata ratea for &%e dates 
of robruary 5 and 9, 19a2 

PINDINGS I By ramon of the Memorandum of Agreement signed 
luovamb~r 16, 1979, aad upon the whole record an3 

all the evidence, the Board finds that the parties horsin are era+,loya 
and oarrier within the meaning of the .pailwag L&or A&Z, as amended, 
and. that it has jurisdiction. 

The facts, as stated by rhe Enployes, are hs follows 
*On Friday, F8bZXary 5, 1982 the employea employed on Tie and Ballasr: 
Gang #l reported for work at the designated 7:30 AX starting tix~. 
The employes conunenced at the ueual startxg tine and ziter an elnps 
of one (1) hour'8 time, twenty (201 em>lcyeu of the Ganq were cslaa~~d 
from duty and were allowed compensation for one (1) hcux's tine. "Ihe 
remaining nine (9.1, manbars of the Gang continuad workrng mri: 11:90 
AN, at which time they tJo were released axd cotrpensated fur fmr (4) 
bnuro each at their respsctave pro-rata rates. 
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"On Tuesday, February 9, 1982 3 similsr situation oxrlrr--l ~~~ 
in that the employes of Gang #l reported for wark at 7:30 AM, ninrc;.::l 
(19) of these employes were released at 9:30 AN, and allowed cofi::.Frnsa- 
tion for two (2) hours at their respective pro-rata rates. Tilt? 
remaining nine (9) employes worked until 11~30 AS! at which time t!?e'[ 
were released with an allowance of four (4) hours each at their re- 
spective pro-rata rates.” 

The facts, as stated by the Carrier in its initial rtisponse 
to the Organization (Chief Engineer's Letter of April 26, 1982), ale 
dC folL.2ws: 

"'on February S', 1982, Mr. D. R. Hancock, Assistant Roadmaster, ixfocm-Ll 
men on Gang No. 1 that due to cold weather and frozen ballast, mxtrix~.~ 
would not be operated, and they would put on anchors and do hospital 
work. The men whom you claim worked 30 minutes and were sent home 
worked one (1) hour and want home on their own with the knowlec!ge :!I>, ~- 
would b8 paid actual time worked. The rest of the crow worked four 
(4) hours; and then went home. Employees were paid actual time th+i' 

worked. 

*On F&Nary 9, 1982, weathar again was cold and machines were not 
used. Mr. Hancock instructed crew to put on anchors and do hospital 
work. Again thosa men whom you cLaimed were sent home after twc (2) 
hours work worked two (2) hours and went home on their own knowing 
that they would be paid for actual hours worked. The rest of the 
crew worked four (4) hours and then went hom8. Employee5 were paii 
actual time worked. 

"Due to the fact that there was work that could be done, and employees 
w8nt home of their own choice, and after four (41 hours the reet went 
home account inclement weather , your clain: is declined 511 untirety. " 

Based on,the entire evidence of record, the Board finds thrlt 
the release of twenty members of Gang Xl on Friday, February 5, 1927, 
after about one hour of starting time work, was at their choice xxt 
with the knowledge that they would be paid actual time worked. Ttc 
Board also finds that the release of nineteen members of Gang 1;: c:r. 
Tuesday, February 9, 1982, at 9:30 AM, after two hours of work. :ic1e 
at their choice and with the knowledge that they would be paid for 
actual hours worked. The Board also finds that the remainder ct t,.e 
crew, on February 5 and February 9, 1982, worked four hours a.15 <;a-~8 
then released from duty, being paid for actual tir.e worked. 
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The Organization's claim for the diffarencs between thr 
amounts Claimants were paid and eight (8) houra each at their re- 
spective pro-rata rates for the dates of Fcbruilry 5 clnd 9, 1982, is 
baaed upon Carrier's alleged violation of Rules 13, 15, 16(c)., snli 
19(a), reading: 

RULE 13: 
. . . ..positions will not<be abolished nor will. 
forces be reduced unti: the empioycs affecr+d 
have been given at least rive (5) working days 
advance notice.* 

RULE 15: 

Vhere is established for all employes, subject 
tc the exceptions contained in this rule, &,wo~-k 
week of forty (40) hours consisting of five (5) 
days of eight (8) hours each, . .." 

RULE 16(c): 

Vegularly established daily working hours will 
not be reduced below eight (8) hours per day five 
(5) days per week, except in a week in which one 
of the deaignated holidays occur and then only by 
the number of such holidays.' 

RULE 19(a)% 

%mployaa time shall start and end at designated 
assembly point as provided in Rule 18." 

The Carrier's poaition ie that Rule 16(a) governs and ~3s 
correctly applied in the facts of this case. This Rule lb(b) reads: 

"When leas than eight (8) hours are worked for convenience 
of employees, they will be paid only actual time worked. 
When due to inclement weather interruptions occur to requl?s 
established working periods preventing eight (8) hours work 
being performed, only actual hours worked or held on duty 
will be paid for with a minimum of four (4) hours." . , 



It is expressly provided in Rule 16(b) that "When less 
than eight (8)' hours are worked for convenience of employees" tnnt 
"they will be paid only actual time worked." AlSO, it is exprersl:r 
provided in Rule 16(b) that "When due to inclamant weather, interruij- 
tions occur to regular established working periods preventing eiqnt 
(8) hours work being performed" that "only accual hours worked or 
held on duty will be paid for with a minimum of four (4) hours." 
These specific and explicit terms, in tne opinion of the Board, pm- 
vide clear exceptions to the rules relied upon by tha-Orqaniza~tior,. 
Accordingly, it ia necessary to determine the meaning and applicsticn 
of the provisions of Rule 16(b) to the facts in this particular CJSU. 

The Organization argues: *On the two dates in question, 
the weather at 7:30 AM was at its severest point, insofar as the work 
assignment was concerned and it follows that, if under that condition 
the weather was not inclement at 7:30, how could such weather, which 
had sines moderated to some degree, be considered inclement at 8:30, 
9:30 or 11:30 At4 on the dates in question. 

'It is evident that the Carrier is endeavoring to misapply 
Rule 16(b) of the Agreement in that, (1) they contend that a part of 
the employes left the assignment of their own accord and, (2) it is 
obvious that they feel that it is their right to work the employes 
during the period covered by the Khond portion of Rule 16(b) requir- 
ing four (4) hours payment. 

"That portion of Rule 16(b) was never intended to apply 
under such circumstances. Ita obvious purpose is to insure the emnloyer 
of some compensation for having prepared themselves for a day's work 
and, reporting to the assembly point , even though because of severe 
weather conditions there may be no work for them at the time of report- 
ing . 

"The Carrier should not be pannitted to take undue advantage 
of this ?.ula, as they have attempted in this instance. We, therefore, 
raapectively request this claim be allowed." 

The Organization, in support of its position as to the 
intention of Rule 16(b), refers to the language of Referee Francis 3. 
Robertson in Award No. 5313-3, on a reporting and not used rule not 
the same as Rule 16(b), but somewhat analogous: "...Its obvious !;ur- 
pose is to assure the employes some compensation for having $rc!)drzll 
themselves for the day's work in getting to the assembly point at ths 
usual starting time, even though there may be no work for them at th-t. 
time of reporting:" 
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The Carrier here has traced‘thc roots of Rule 16(b). The 
Carrier shows that Rule 16(b) dates back to United States Railroad 
Labor Board Decision No. 501 (Docket 475) AT8SF RY. CO. et al vs. 
United Brotherhood of Maintenance of Way Employes and Railway Shop 
Laborers, effective December 16, 1921, Article V, Hours of Ser.vice, 
Overtime and Calls, Hours Paid For, paragraph (a-3) and Reporting and 
Not Used, Paragraph (j) . Paragraph (a-3) reads: “When less than 
eight (8) hours are worked for convenience of employes, or when regu- 
larly assigned for service of less than eight (8) hours on Sundays 
and holidays, or when due to inclement weather interruptions occur 
to regular established work period preventing eight (8) hours’ work, 
only actual hours worked or held on duty will be paid for, except as 
provided in these rules .I* Paragraph (j) reads : “Regular section 
laborers required to report at usual starting time and place for the 
day’s work and:when conditions 

1 
revent work being performed will be 

allowed a minimum of three (3) ours. If held on duty over three 
(3) hours, actual time so held will be paid for.” 

The Carrier states, in connection with paragraphs (a-3) 
and (j) of Article V of Decision No. 501: . . .“the practice applied 
on Fort Worth and Denver Railway was to pay for only actual hours 
worked or held on duty, with a minimum of three (3) hours (later 
changed to four (4) hours), when inclement weather was involved. 
It has never been the practice to pay eight (8) hours. We have al- 
ways paid actual hours worked or’hsfld on duty (stet) with a mini- 
mum or three (3) hours, now four (4 ) hours as provided by rule 
16(b) .‘I 

As stated earlier, the Organization has contended: “It 
is evident that the Carrier is endeavoring to misapply Rule 16(b) 
of the Agreement ia that, (1) they contend that a part of the em- 
ployes left the assignment of their own accord and, (2) it is ob- 
vious that they feel that it is their right to work the employes 
during the 

P 
eriod covered by the second portion of Rule 16(b) requir- 

ing four (4 hours payment. That portion of Rule 16(b) was never in- 
tended to apply under such circumstances. Its obvious purpose is 
to insure the employes of some compensation for having prepared 
themselves for a day’s work and, reporting to the assembly point, 
even though because of severe weather conditions there may be no work 
for them at the time of reporting. The Carrier should not be per- 
mitted to take undue advantage of this Rule, as they have attempted 
in this instance.‘* 

When we get into the realm of what is reasonable and what 
is not, the Board will not engage in speculation, guess or surmise. 
What might be reasonable under one set of facts and circumstances 
could be unreasonable in another, and, of course, the reverse is 
also true. So, in cases like the instant one, the facts take on 
greater prominence than usual and are largely controlling. 
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On February 5 and 9, 1982, due to weather conditions pre- 
venting normal operations of machinery customarily used by the T'ie 
and Ballast Gang, the Assistant Roadmaster authorized the employcs, 
as weather permitted, the opportunity to work installing rail anchors 
and cleaning up the work area, or to leave the work site for their 
"own convenience". Certain employes of the Tie and Ballast Gang, 
after working one hour on February S and two hours on February 9, 
chose to leave the work site for their "own convenience" and were 
properly compensated for actual hours worked. They ask%d and were 
granted permission to leave. The remaining employes of the Tie and 
Ballast Gang worked four hours on each of the two dates and were 
properly compensated fbr actual time worked. 

Under the foregoing facts and circumstances, we find no evi- 
dence to support the Organization's claim for eight hours compensa- 
tion each day on the behalf of each of the Claimants. 

AWARD 

1. Under the peculiar facts and circumstances of this 
case, the Agreement was not violated. 

2. Claim donied. 

' S.E. FLEMING, EMPLOYE MEMBB~ , CARRIER MEMBER 


