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Opinion of Board: 

Clahtant was hirad on December 12, 1978, aa a Laborer at Carriar'a Avon 

Dia%el To m&al, Avon, Itadiana. The record, without specific documentatianr 

indkates that at the time of his stnployment +nd continuously thereafter Claim- . ' 

ant's true duties were as an undercbvcr agent at' the Avon facility although he I 

was assigned aa a Laborer. 

On April 29. 1981, Claimant was rent a dixectivr by &rim instruW2.ng him 

*a appear for a trial on May 22, 1981, in connection with the following chazgeb): 

“%l - Violation of Rule 13 of your controlling 
aqret.?lent on April 25, 1981. 

12.- Unauthorized absence on April 25, i981. 
which in view of your previous attendahcc 
record, constitutes excessive absentacirm. 

x3 - Failure 'to complcre a full tour of duty on 
April 24, 1981, which I.n light of your pre- 
vious attchdance rccozd, constitutes ah 
excessive loss of time from your assighed 
position." 

AS per Organization and Claimant~s request, thcoriginallyscheduled hearing was 

postponed and rescheduled for May 29, 1981. Said hearing was held as pu reschedul- 

ing, Cfaixraut, however, did not appear. httswnt to said hearing, Claimant was 

adjuged guilty as charged and was dismissed. Said termination was appealed mad 

is now pro@?rly before this Board for resolution. 

organization’s basid contention in this dispute is that painant's termination 

was motivated solely because his (Claimant~s) identiiy had become knowh to other 

employees and Carrier btkliaved that hc was no longer of va;ue as an undexcovcf 

agent. uoreaever, Organization maintains that Claimant had received pamission 

trcm his supervisor to leave work early on Saturday, ~$1 ?.p, 1981, in or&S to 



attend a class in the Marion County Sheriff's Academy in Indianapolis, Indiana 

which war part of an extended course of study in which Claimant had been enrolled 

since Maroh 1, 196X, and which he had attended every Saturday during that period. 

Organization next contends that Carrier erred procedurally in ihat tX.aimant's 

trial was conducted in absentia and ". . . - Claimant was not notified of the time 

and date the trial was rescheduled for, thus causing the Claimant a serious ia- 

justice of due process." Additionally, Organization further ergues that Carrier 

violated Rule 20 (1) of the current agreement by considering in its decision to 

terminate Claimant incidents which occurred more than thirty (30) days'prior to 

the holding of ClaimaRt's trial. 

Carries's major contention is that there is sufficient, probative evidence 

in the reoord to indicate that Claimant, ". . . violated Rule 13 . . . (failed to 

properly notify his General Forem of his absence as soon as possible)"; 'I. . , 

that he was absent sans proper authority on April 25, 1991; and that he failed to 

complete a full tour of duty on April 24,.1981." Contiouing, tarrier also asskrts 1 

that, when considered in light of Claimant's previous record (four letters of warn- 

ing regarding his poor attendance; exceeded four oecirrmces of absenteeim, tard- 

iness and early quits in a six awnth period prior to his termination: and a fifteen 

day suspension, deferred, for violation of Rule E. paragraph 5. by sleeping or 

assuming an attitude of sleep while on duty on February 21, 39811, the present 

infractions warrant termination. Sn this same context, Carrier further maintains 

that it (carrier) "- . . has the right to expec: and in fact dempnds fsuchl 

diligence, faithfulness and availability from an enpleyee . . . (and) . . . 

carrier has no obligation to 'forgive and forget’, thereby jeopardizing its 

operations" L%ee; ~efond nrvision awards 5049 and'7348). 

Regarding Organization's various procedural alleqatio'ns, cwier nqruek t-hat . 

claimant's hearing was properly held&absentia because "ClaiclMt did irot per- ,~ 

sonally request a pstponewmt or give any satisfaotory reason for his absence 

from his trial even though he was properly notified by a letter sent certified . . 
. 



-- 

mdrl of the time, date and place of the proceedingsm, Additionally, Caratier also 

contends that reference to Chintan t's previous record (incidents 30 days prior to 

claimant’s trial) was entirely proper because "(W)hen preferring such a charge 

(excessive absenteeism) it Was inmvnbent upon the Carrier to prove that ovez a 

protected (sic) period of time thar Ua$maut was absent fox en excessive period". 

Such action, Carrier argues is sueported by the following Awards: Second Division 

Award NO. 8431 and Award NO. 39 of Public Law Board No. 2618. 
. . 

Carrier's last major contentiou in this dir& is that reference to any materiel 

which was contained in a deoositionwhich was taken from Claimant after the hearing 

was held on tine propgetiy, cannot be cons&red by the Board at this time. 

ht 5oard has carefully read and studied the complete record in tbim dispute 

and is convinced that Carrier's action was proper and, therefore, will. remain 

undisturbed. 

As a point of departure, Organization's procedural objections are fourd to 

be completaly meritless. The record dewonsrraror that Claimant had already been 

granted a postponement of his first trial; Carrier's notification to ClaimMt of 

the rescheduling of the trial was mailed to OrganitationandClaiaant in aCCOXdUkCe 

with normal procedures; and there was no satisfactory zeason adduced or even 

suggested which would hilve justified a second postponl~ent. 

Concerning Carrier's reference to incidents which might have occurred thirty 

(30) days prior to C1ai.nsnt16 trial and Organization assertion that such reference 

was in violation of Rule 20D. suffice it to say that said rule clearly applies t0 

the precipitating incident which has given rise to an ismrediate action, and in 

no way precludes Carrier from considering previous infractions for purpose7 of 
I 

determining the appropriate degree of penalty which is to be assessed by Ckrier. 

Such w&a Carrier's obvious rratrivation in the inftant case and which, und= the 

circumstances, cannot be faulted. 

Turning to the meritn porrirul of this dispute, our first area of CMCCKX iri 

carrier's ohjectfon to Or9 anizatian's reference to any infenuaticm which may have 



been contained in $%Iqn~'~~polgt-heari?xg dsi+ion. Regardless of Orqaniz?tion's 

assertion that Claimant was iqxoperly‘denfed the opportunity to testify at his 

own trial and tkus OrgaMzati.on had to resort to this action in order to get the 

'facts" before the Eearci. the almost miverral nature of the principle that the 

party's respective case mrost be made "on the property" is so firmly established 

in railroad labor/management relations that any further consideration of this 

particular issue is entirely unnecessary. 1. 

. . 
sa~lng ma=5 the foregoing detOtinatiOi-is, the disposition of any of the 

l 

remaining issues becomes an atist foregone condlusion. The facts of record 

relating to Clainant's relatively short tenure with Carrier and the unenviable 

record which he amassed xp to the point of his termination, con~uxes the Board 

that Carrier's action herein was neither arbitraxy, capricious, nor an abuse of 

managerial discreotion. 

Award r 

Claim denied. 

1. 
Even if this Board was inclined to consider this particular offering (which it 

I is not), it night be helpirul to the parties in future cases of a sin&xc nature to 
nate that Iteti P;Ll, XU and #13 Lhereaf contain numerous,significant inco&stencies. 
Particularly noteworthy in this consideration is that Item #11 alleges &at SuP@r- 
visor Tyler would not g,rant U aimant "outright permission" to leave work early but 
1'. * . aaviscd me tclai~r) to mJk= .arr~gwents with my foreman . . _I' Howevex, 
in Items #12 and #13, Claimant thereafter stafes categorically that MT. Tyler gWJe 
him (Claimant) permission tc leave work early on the days in question. 
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