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PUBLIC 1AW BOARXD NC, 274
Between
ST. LOUIS SOUTHWESTERN RAILWAY COMPANY
and
TRANSPCRTATION- COMMUNICATION DIVISION
'OF BROTHERHOOD OF RAIIWAY, AIRLINE
AND STEAMSHIP CLERXS

FINDING AND AWARD OF PRCCEDURAL
NEUTRAL MEMBEX DUCAN

Carrier and the Organization failed to reach an agreement in
regard to the establishment of Public Law Board No, 274, After
written request by the Organization was made upon Carrier by lettez,
dated August 2, 1968, the undersigned was appointed as neut¥al membex
of the Board on November 29, 1968 by the National Mediation Boazd
with respect to the establishment and jurisdiction of the Board as
provided for in Public Law 89-456.

THE ISSUES

The issues submitted to the procedural neutral for determina-
tion are:

1. Does the Board have jurisdiction to hear and decide dis-
putes involving third parties, and which in this case involve”Cases
Vo, 2, 6, 7, 19, 34, 42, &3, 45, 55, 66, 109, 1i3, il&,-lls; 116, 118
througzh 122, 124 through 131 and 146 of Appendix "A" of the Organiza~
tion's request for a Public Law Board? e

2. Does the Board have jurisdiction to hear disPutés subject
to the time limit provisions of the August 21, 1954 Agreement, which,
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in this instance, concern Cases No, 4, 5, 6, 17, 18, 82, 113, 116,
152 and 165 of Appendix "A" of the Organization's request for a Public
Law Board?

3. Does the Board have jurisdiction to hear disputes that have
previously been submitted to the Third Division, National Railroad
Adjustment Board, for determinatiom, in this instance Cases No. 114
and 160 of Appendix A" of the Organization's initial request fof a
Public Law Boaxd?

4, Does the Board have, jurisdiction to hear cases that are

added subsequently to the Organization's initial list of cases in

Appendix “A" to its request for a Public Law Board, herein Casés

No. 168 to 441 inclusive? . '

BA CKGROUND

- Om August 2, 1968, by letter, the Organizétion's Presidénﬁ,
M, A. R, Lowry, made request directed to Carrier'’s Manager of
Pexrsoanel, Mc, M. L. Erwin, for the establishment of a Special Board
of Adjustment to resolve disputes listed in Appendiﬁ A" and attached
to said letter of request for said Public Law Board, Carrier by
ietter, dated August 15, 1968, throuéh its Manager of Personnel, I,
M, L. Exwin, acknowledged receipt of thélOrganization's reqﬁest letter
for said Special Board of Adjustment and objected to a number of
disputes as not being xeferrable to an Adjustment Board and/or under

the time limit provisions of the Agreement rules and suggested a
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conference date to discuss the matter; Conference was had between the
parties on August 29, 1969 and Carrier restated its objections to
certain cases listed in the Crganization Appendix VA" in connection
with its request for a Public Law Board on the grounds that a number
of cases involved third parties; a numbér of cases were outlawed undex
the "time limit" rule of the August 21, 1954 Agreement, and that

Cages No, 114 and 160 could not be wxemanded to the property by the
Third Division of the National Railroad Adjustment Board to be heard
by a Special Board of Adjustument.

On October 1.0, 1958 at a subsequent conference, Carrier
designated Mr. J. H. Nall as Carrier member of said Special Board of
,Adjustmant and again reétated its‘objections to certain cases being
heard’by said Special Board of Adjustment, Pursuant to the Organi-
zation's request for a procedural neutral, oun November 29, the
National Mé&iation Board appointed éaul C. Dugan as procedural neutral
in regard to the establishment and jurisdiction of Public Law Board
No. 274. |

On March 3, 1969, the Organization advised the Mediatioh Board
that it proposed to supplement its originai Appendix "A" £o include
Cases No. 168 and 305, Carrier by telegram, dated March 7, 1969, to
the National Mediation Board, objected to the proposed additiomal
cases being listed to Public Law Board 274.

On March 18, 1969, Carrier's Mr. M. L, Exwin, by letter with-
out prejudicing its.righté under the provisions of Article V of the
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bdugust 21, 1954 Agreement covering time limit on claims, aufhorized

a Go-Cay extension in time concerning some of the additional cases
sroposed to be heard by Public Law Board 274, The Organization, by
lectexr, dated March 19, 1969, advised the National Mediation Boaxd
that said additional Cases No, 168 through 308, should be considevad |
as part of Appendix "A" sent with the original request for the Pubiic
Law Board or in the alternative to be decided by the Procedural
Referee, On Aprii 22, 1969, Carrier granted an additional 60-day

extension in time limit on claims that had not expired as of April 21,

- 1969. By letter, dated May 22, 1969, Carrier's Manager of Persommnel,

M. M. L. Erwin, restated Carrier's objections to certain cases being

before Publice Law Board No., 274 and to the inclusion of additional

Cases No. 168 through 308,

On July 14, 1969, Carrier's Mr. M. L. Erwin advised the
National Mediation Board that the extension of time limit granted in
certain of the pr0poséd additional Cases of Nos, 168 through 308 had
expired and that said Cases are barred under the time limit provisions
of the August 21, 1954 Agreepment,

On July 28, 1969, by letter the Organization's President,

Mr. A. R. Lowry, advise& the National Mediation Board that it proposed
to supplement its original Appendix "AY by adding Cases No, 309
through 341, ‘ | | - |
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Subsequent thereto the parties met with the procedural neutral
" on August 14, 1969 and September 3, 1969 and hearings were had on
said issues before said procedural neutral.

FINDINGS OF THE BOARD

A, In regard to tye first issue as to whethergthis Public Law
Board No. %74 has ju;isdiction to hear disppﬁgs inyolving.third party
interests, ?t is seen“tha? this question has been determined in a
number of procedural awards, ngmgly Public Law Board No, 1; Public
Law Boawd Not‘34§‘Pub}@c Law qu;d Ng, Baéi?ublic Law Board No. 13?
and Public Law Board No. 82. ' R |

Thergfore, in yiewLof said Awards, Cases No; 2, §? 7, 19, 42,
43’.45’ 33, 65, 109, }13,“1;4,.}}5, ils, 1}8, 119, 120, 121, 122, 124
to 131 inc1u§ive and 140 are to be included in this Board's docket.

B. }Iptregérdlto‘the,second issu% as to whether this Board has

jurisdiction to hear disputes subject to the time limit provisions of
;pe Aggust 2}, ;954 AgreeyﬁnthCarrier vigorously argues that ipasmuch
'gs a Public Law Board is not constituted until both the Carrier member
'gnd the Orggpigatiogupemper has been §esign§ted; and therefore since
?his‘happeneﬁlon 0ctd§e? 10, 1968, Case§ &, 5? 6, 17, 18, 72, 113, 116,
152 and 165 are not referrable to the National Railroad Adjustment
Board because barred by the time limit provisions of the August 21,
1954 Agreement.and consequently cannot be listed for determination by

this Boazrd,
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In regard to this procedural question, it is seen that a re~
quest was made b§ the Organization for a Public Law Board on August
2, 1968, before the expiration of the time limit rule, Does the
making of said request stop the running of the Cime limit rule
although both members have not been designated? Ve belleve that it
does. As was said in the procedural award of Public Law Board No.231:

“In short, the only logical and reasonable way to in-
terpret the act is to hold that a written request by either
party for the establishment of a Public Law Boaxd, setting

forth therein a dispute or disputes to be -xresolved by the .

Board, constitutes the institution of proceedings befoxre

a tribunal having jurisdiction thereof for purposes of stop=-

ping the running of any time limits on said claims ox

disputes,”

Therefore, Carrier's contention in this vegard is without merit
and it must therefoxe be denied,

C. The third issue to be resolved is whether or not this
Board can decide a dispute that has previously been submitted to the
Thizd D1v131on of the National Railroad Adjustment Board for
determination,

The Organization, on June 7, 1968, sent a written notice to the
National Railroad Adjustment Board of iﬁs intention to file an ex
parte submission to the Board in regard to a telegrapher's claim,
which claim was listed in the CGrganization's Appendix "A™ to the
request letter of August 2, 1968 for a Public Law Board, and listed
sald claim as Case No., 160, On July 30, 1958, the Organization made
& written notice to the National Railroad Adjustment Board of its
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intention to file an ex parte submission to the Board in regard to
another telegrapher's claim, which claim was later listed in 4ppendix
AY to its request of Augustlz, 1968 foxr a Public Law Board, and said

[T | !

claim was listed as, Case No, 114, N
The Second Parégréph of Public Law 89-456, the pertinent part
thereof prévides as follows:

"If written request is made upon any individual carrier h
by the representative of any craft ox class of employees of
such carrier for the establishment of a special boawrd of
adjustment - to resolve disputes otherwise weferrable to the
Aagustment Board, or any dispute which has been pending be-
foxe the Adgusbment Board for twelve months from the date
the dispute (claim) is received by the Board, % % % % ¥
It is clearly seen that the two claims filed with the National
Railroad Adjustment Board, later designated as Cases No. 114 and 160,
by the S ganlzatxon in its list of Cases submitted for detemimnation
by a Public Law Board, were not pending before the National Railroad
Adjustment’ Board for'a period of twelve (12) months from the date the
claim was rééeived‘b§ the National Railroad Adjustment Board. In fact,
ouly a few &ays had trénsgressed before the Organization listed the
claims to be heard By a Public Law Board, It would be incongrous to
conclude that it was the intent of Congress when i1t passed Public Law
09-456 to pexmit disputes or eclaims to be pending before the National
Railroad Adjustment Board and a Public Law Board at the same time,

Thezefore, it is our coanclusion that Cases No. 114 and 160 cannot be

included on the docket of Cases for determination by this Board,
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D, Concerning the issue as to whether or mot this Board has
jurisdiction to hear disputes ox claims that were subsequently added
Ey the Organization to the initial 1list of cases submitted with the
original request for a.Public Law Board by the Organization, a close
exemination of Public Law 89-456 shows that the Act makes mo provision
for adding disputes or cases during the course of establishing the
Board and reaching an Agreement for the Establishment and jurisdiction
of said Board, To reach such a conclusion, we feel, would violate
the intent of Congress when it passed Public Law 89-4556, to relegate
the Special Board of Adjustment, as requested by either the Organiza-
tion or Carrier, as the case may be, to disputes or cases pending at
the time said request is made by either paxty.

As was said in the procedural award of Public Law Board No, 137:

"This procedural neutral believes that under Public Law .
89~456 the written request (with the intervening withdrawal

of Case 12) limits his authoxrity to order cases included in

the Board's docket % % % 0

Therefore, we find that Cases ﬁo. 168 to 441 inclusive shall
not be included in tyg docket of this Special Board of Adjustment
(Public Law Board).' J

AVARD
1. The following Cases shall be included in the docket of

this Special Boaxd of Adjustment (Public Law Board):
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Cases No, 1, 2, 3, &, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15,
16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 20, 29, 30, 31, 32, -
33, 34, 35, 36, 37, 30, 39, 40, &1, 42, 43, 44, 45, 45, 47, 48, 49,
50, 51, 52, 53, 54, 55, 56, 57, 58, 59, 60, 61, 82, 63, 64, &5, 66,
67, 68, 69, 70, 71, 72, 73, 74, 75, 76, 77, 78, 79, 80, 81, 82, 83,
g4, 85, 86, 87, 88, 09, 90, 91, 92, 93, 9%, 95, 96, 97, 98, 99, 100,
101, 102, 103, 104, 105, 105, 107, 108, 109, 110, 111, 112, 113, 115,
116, 117, 118; 119, 120, 121, 122, 123, 124, 125, 126, 127, 128, 129,
130, 131, 132, 133, 134, 135, 136, 137, 138, 139, 140, 141, 142, 143,
144, 145, 146, 147, 145, 149, 150, 151, 152, 153, 154, 155, 156, 157, -
158, 159, 161, 162, 163, 164, 165, 166 and 167. ' |

2. The Agreement establishing this Board shall contain the

following provisions:

YA determination that a third party may have an interest
in a dispute shall be made by the Board as constituted with
the Neutral member to consider and dispose of the dispute.
Vhere it is determined that a third party may have an inter-
est in a dispute, such party shall be notified by the Board
of the dispute. Such third party shall be, together with a
copy of the claim and a copy of this agreement, given
reasonable notice of the time and date the dispute is to be
heard by the Board and an opportunity shall be afforded said
third party to appear before the Board on such date and present
its cases to the Board in a manner consistent with the rules
and procedures adopted by the Board, including the right to
appear at any executive session of the Board convened for the
purpose of considering and adopting any proposed award in-
volving third parties, The Neutral member of the Board shall
be one of the two o¥ more members of the Board determining
whether a notice or hearing shall be given to third parties

. to the disputes and shall be one of the two or more members
* of the Board rendering an Award in a dispute where notlce of
hearing has been given to thind partzes."
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. Dated at Tyler, Texas, this 7th dayé_()}ﬁeber, 1969,

’_.-—-:) . ) -‘,
o e 0 LAC A en 7 G

Chairman and Procedural Neutral

Employee Membex . Carrier Member

.
A
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