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OPD4ION OF tIOARtl 

On October 23, 1980, thn Ll&nnnt was wtiscd that lie 
w;is dismissed as an cs~ploye~- for ~llogedly making "vicious _ 
thrr3ta" to a Ciirrier Offic+a1., ,anrI Car being "c~ua:rrols~,mo~~, 
in vialatinn of 12~10 '16. 1h0 alleged of17enao took place in 
n telephonu conversation on October 20, lgflf), 

Subsequent to a hearing on Lhe charge, the Carrier rc- 
L'uhed to alter the discipline of dismissal. 

The Organization has raised certain procedural questi.ons 
in its Submission concerning thrt rale Played hy a witnosv ~110 
subsequently made a decision concerning guilt, As we rcviuw 
the record presented to us, the Organization made certain re- 
rluetir~ that thn individual be designated as the IIearillg OfL‘li- 
cer snd also called the individual as a witness. 

While it might have been a better procedure to then 
chnngc certain lfncs of appeal; nonetheless, the Claimnot, 
I~ims;clf, set the matter into nlotiml and 102 find no prcjuclicc 
to the Employee. 

Concerning the merits OI? the case, Rule 46 states: 

"IJmployes who are careless of the safety of them- 
selves or others, insubordinate, dishonest, im- 
moral ) quarrelsome, or otherwise vicious, will bc 

subject to dismis3al." 

The Transportation Supervisor tnstificd that he recei.vccl 

in telephone cal.1 from the Claimant, and rhe IJtnployee asked ~~ 
\ihy he had changed certain hours of a job in the Car Records 
IJepartment . During the ensuing discussion, the Supervisor 
stated that the Cl.aiwanL ~aicl that "they" were going to bump 
and hid nn key positiona and thar "they" would control and tliu- i= 
rupt tha operations of the railroad. Additionally, he stated 
-that ho was going to hump on tlw Craw Caller's job and lay-off 
so that he could control the Extra Board. 

The Supervisor stated that hc and the Claimant "...cnclod 
the conversation on a friend:Ly note..." The next day, the 
Transportation Supervisor reported the conversation to hjs 
Superintendent. The Transportation Supervisor conceded thtit 
ha had advised the employees that ar.y business pertair1in.q Lo 
tllc Cl.crks "would be h:indlntl thrnugh him nt home, if nccersary." 
Ite donins, however, that the conversation reported nhovr? was 
"Off Lhe record." 



stated he was going to exer~ciac Irla seniority in .ruch a 
manner as to disrupt the operatton, and that the result 
of the disruption was explained. 

The Claimant concedes tha(: ha called the Supervisor 
at the time in question, and that he made reference to 
changing the hours on certain .jobs in the Car Records Dn- 
uartment. Ibwever, he denies that Ile indicated that he 
would create a disruption in the manner described. He felt 
that the conversation was "off the record", and he denies 
that there was any "blackmail" implicit in the discussion. 

Initially, the Board notes that it is not incumbent 
upon us to resolve questions of credibility. In order to 
have sustained the discipline of discharge, it is obvious 
that the Carrier resolved credibility questions aS&nst the 
Employee and in favor of the Supervisor, and we will not 
disturb that finding. However, that does not dispose of 
the case. 

While we will certainly agree that it is inappropriate 
for an employee to contact a Supervisor at his home and en- 
gage in a conversation which can be construed as threatening 
of disruptive activity, at the same time wc seriously question 
that the discussion amounted to "vicious" conduct, as we urlder- 
stand that word, and as we view it in the context of Dule '16. 
The Employee did not yell or raise his voice; the conversa- 
tion ended on a friendly note: and the Empl.oyee was apparently 
stating what he could permissively dc under the seniority 
and bidding provisions of the agreement and was pointing out 
what kind of disruptive activity coul.d be effectuated. 

Accordingly, we are unable to find vicious conduct under 
this record. We do feel. that the Employee's conduct was un- 
called for ( and was conduct unhecorniny ail ampluyee; and we 
fi.nd that the charge is broad ttllnlrgh to Anci.ude some degree ~~ 
of discipline for such conduct. Accordingly, we will uphold 
a ninety (30) day suspension. 

PINDINGS 

The Board, upon consideration olT the entire' record and 
all of the evidence finds: 

This Doard has jurisdiction over the dispute involved 

The parties to said t-l 
notice of lrcaring thereon. 

,iven duo and proper 





PUBLIC LAN BOARU NO. 2752 

AWARD NO. 7 

CASE NO. 7 

INTERPRETATION NO. 1 

1 

PARTIES TO DISPUTE: 

Fort Terminal Railraod Association 

and 

Brotherhood of Railway, Airline and 
Steamship Clerks 

STATEMENT OF CLAIM 

D (1) The,Association violated the Rules of the 
current Agreement between the parties including, but 
not limited to Rule 26, when on October 23, 1980, 
at 3:oa p.m., it dismiased Clerk J. R. Smith from 
its service for allegedly being quarrelsome and 
making vicious threats to an officer of the Associa- 
tion, and then did not prove those charges durinq 
the hearing on October 30, 1980. 

(2) The Association further violated those same 
Rules when it denied Claimant the unquestioned 
fundamental riqht to be judged by impartial and * 
unbiased persons in the review and appeals procedure 
following the investigation. 

(3) Clark J. R. Smith, Houston, Texas, shall be 
reinstated to the service of the Association with 
his seniority, vacation, insurance and all other 
employee rights restored unimpaired, clear his 
service record, pay him for all time lost Including 
reimbursement Zor any medicalp surgical or dental 
expenses incurred for himsrlf or dopendants to the 
extent that such payments would have been paid by 
Travelers Group Policy No. GA-23000 or Aetna National 
Dental Plan GP-12000 and reimbursement for premium 
payments he may have made in thQ purchase Of sub- 
stitute health, welfare, life and dental insurance." 



INTERPRETATION 

.In April of 1982, the Board issued its Award in this 
Case, which, in essence, suotained a ninety-day auopenaion 
but set aside the dismissal from service and ordered that 
the claim be sustained concerning any disciplinary action 
in exces5 of said ninety-day euspension. 

In asserted compliance with Award No. 7, the Carrier 
has made certain "straight time" payment5 to the Claimant, 
but has failed to pay for overtime, which the Organization 
asserts would have been earned, has failed to pay for 
holidays falling on Saturdays, and has not reimbursed the 
Employee for medical, surgical or dental expense5 incurred 
for himself or dependents, to the axtent that such payments 
would have been paid by insurance policies. 

The purpose of a sustaining award in this type of 
dispute ie to not only reatora the Employee to service 
with retention of seniority, but also to compensate him 
for the amounts of money which he otherwise would have 
earned. In reaching this interpretation, it is important 
to realize that the Board, in emence, is stating that the 
Company's action was inappropriate and. therefore, the 
Carrier is required to place the Employee in the position 
he would have occupied had the improper action not bean 
taken, to the extent that such a result is possible to 
calculate. 

The Statement of Claim appearing on Page One of the 
Employee'5 Submission to this Board seeks, in addition to 
reinstatement with seniority, vacation, insurance, pay for " . ..a11 time lost including reimbursement of any medical, 
surgical or dental expenses incurred for himself or dependents..." 
Interestingly Bowever, the Statement of Claim which appears 
on Paga One of the Carrier's submission to this Board state% 
that he be paid *...for all time lost, including any overtime 
he could have earned, and that he be reimbursed for any medical, 
surgical or dental expenses incurred for himself of his 
dependents,.." 

While the Board cannat accaunt for the inclusion of 
overtime considerations in the Carrier’s recitation of the 
Statement of Claim, when said wards do not appear in the 
Organization's version of the *lclaim"; nonetheless, the 
Carrier's manager of Personnel and Labor Relations obviously ' 
understood the oZ!.aim can be broad enough to include overtim 
payments. Yet, in the November 17, 1980 DeeMnation by that 
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same Carrie2 Official, it is argued that the "additional 
compensation" not provided under the Agreement, i.e. the 
medical payments, is improper, but no such allegation is 
made concerning overtime payments. 

It is well established in determinations of the 
Railroad Adjustment Board and Public Law Boards that 4 
carrier is obligated to object while the matter i5 et111 
under review on the property *- if it objects to the claims 
sought by the employees. While, obviously, the Carrier 
objected to any xestoration to service or any reimbursement, 
the documents of record indicate that said objection was 
based upon the fact that it felt that the Employee was guilty 
of the charge, and not because the request was not broad 
enough to include overtime. 

It is the interpretation of this Board that the claim 
is broad enough to include reimbursement for overtime, if 
it cun be reasonably established that the Employee would 
have worked certain overtime during the time of his absence 
(except far the first ninety days). Moreover, it is apparent 
to us that the form% Carrier Official ~who wrote the 
submission wae aware that the claim was that broad, but no 
objection was made to the Board concerning the extent of the 
request. 

Concerning the medical, sur 
once again the Board is of the v ew that the Carrier has an I! 

ical and dental expenses, 

obligation of remtoring the individual to the status he 
would have enjoyed had he not been terminated, if that is 
reasonably possible. Thus8 it appears to this Board that 
it is appropriate for the Carrier to reimburse the Bmployee 
for medical, surgical or dental expenses reasonably incurred 
for himself or his dependents which would have occurred in 
the normal course and which would have been ouid bv the 
Travelers or Aetna Policies. Concerning 
not specifically mentioned herein, if the 
been reimbursed in certain amounts had he 
active payroll, it is appropriate that he 
this Interpretation. 

any othe; compensation 
Employee would have 
remained on the 
be reimbursed under 

The Board remands the matter to the parties to ascertain 
the reasonable amount of overtime which would have been worked 
by the Employee and paid for by the Carrier, if such a computa- 
tion is possible: and for the parties to aecertain the amount5 
of medical, surgical expenses incurred, and any other amounts 
reasonably due. The Board will retain jurisdiction of this 
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matter and will issue a final decision on the extent 
of damages, if the parties are unable to resolve the 
issue. 

This Interp et&ion No. 1 to Award No. 7 ig 
issued this e+f day of 

v 

DATED March 6, 1984 at Houston, Texas 
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