
PUBLIC LV? BOARD NO. 2766 

. 

(1) 

(2) 

: : 
: INTEPHATIONAL BROTHERHOOD OF 
: ELECTRICAL WORKERS : 

: Case No. 141 
: and : 
: : 
: UNION PACIPIC : 
: RAILROAD COMPANY : 
: : 
: : 

That the Union Pacific company erred and 
violated the contractual rights of Xlec- 
tricfen John Savior *hen he was unjustly 
assessed a discipline level (1) on sep- 
tamber 14, 1995, again on September 18, 
1995 assessed a Leve&.(2) discrpline 
without banefit of a hearing. 

That: accordingly, the Union Pacific: Roil- 
road Company expunge any mention of dis- 
cipline Prom Electrician Savior's: personal 
record. 

The parties have agreed that the pocision in the instant 

dispute, one of many identical disputes progressed on the proper- 

ty, will be applied to all such cases now pending. The issue 

raised is whether amployes may voluntarily waive their Contract 

right to an investigation and accept the.-discipline offered by a ._ 

: . 
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.- Carries offic+al. The Rule at the center of this dispute reads 

in pertinent part as follows: 
. 

Rule 32. Discipline Invastigation~. (a) An 
employee covered by this agreement who has been 
in service more than thirty8(30) days, or whose 
application ha’% been formally approved, shall not 
be disciplined or dismissed without first being 
given a fair and impartial investigation by an 

. . officer of the railroad.... 

On July 1, 1994, Carrier put into effect a comprehensive 

discipline program entitled Wnion Pacific General Rules for 

Administering Discipline Effectively." The acronym "UPGRADE" fs 

used to identify rhe new policy. The' following paragraph from 

the Chairman(s letter to employos contained in the forward of 'the 

policy booklet is of interest and is.duplicated hare. 

The goal of UPGRADE is to establish a DiCcipline 
Policy that is fair, consistent and effective, 
with an emphasis on corrective action and training 
rather than on punitive discipline. That goal was 
achieved during the pilot project. Specifically, 
the UPGRADE pilot was very successful in that dis- 
cipline in thase areas was reduced and understanding 
Of, and compliance with, the rules has increased. 
Such rarultk complement our efforts in the areas of 
safety, employee satisfaction and cost control. 

The Upgrade Policy contains a d'i&cipline aase5smenttabla 

that lists the Rules and the discipline to be ass&se6 for their 1 

violations. It also contains a progressive discipline table that 
. . 

demonstrates what level of discipline will be -&ssessed based on ~ 



3 

,.- 
the Rule infraction and the past discipline record of offenders. 

.- 
The discipline that can be applied at each level is specified ~1, 

the poiiojf. For axample, L&v01 1 = fattar Crf Reprimand: r,evel 

2 w up to ons day alternative assiignment with pay to davezop a 

correctiva Pction.plan; Level 3.1 five days Off, review rqles 

violated, and.corrective action plan developed upon retun to ' 

work; Level 4 = thirty days off, review rules violated and 

corrective action plant Level 4.5 = sixty days of2, must paas 

aperating rules test before return to work, corrective action 

plan; Level 5 = permanent dismissal.' 

The policy booklet contains a number of forms that were 

designed for use by Management p%rsonnel when dealing with 'I 

disciplinary matters. The form moot pertinent to this arbitra- 

tion is Form 2 (Waiver/Hearing Offer): 

[see exact form on page 4.1 

- -. 

‘. 
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* 
WAIVER/HEARING OFFER 

FORM 2 

Job Till@ Hire Oat8 O*pf./Sar+ico Unit 

._ .- 

Section One 

Section Two 

Section Three 

Section Four 

Section Fjve 

Check fhe 
appmptiate 
box: 

Based on the facts brought forth in our discussion on 
you are allegedly in violation of Rule(s) 
found in the foflowing Union Pacific Railroad publication(s): 
C$c# the itpprapflate box: 

Union Pacific Rules 
Tim6table 
Other: (specify) 

In connection with: (describe incident) c_ 

TOGAY’S DATE 

FILE NUMBER --’ 

foe. 3.x. NO. 

Work Locsliorr Gsnp 

Under the UPGRADE Discipline Table, the violation llsted In Section 
One requires a mlnlmum dlscipllne Of LEVEL 

Disciplinary action within the past 36 months of since policy effective dare, when 
applicable.. (Rule and description) 

WLE bESCRlPTlON OF VIOLATION LEVEI. ,. DATE 
I I I 

I I 
Ths equates to a Current discipline status of; LEVEL 

Under the UPGRADE Progressive Discipline Table, the current violation plus tne 
current discipline status require the assessment ot: LEVEL 

The violation Did Did No& r8Sult in an incident which requires 
assessment Of the next higher level of discipline. Therefore, the required 
discipline for this viol&tion is: LEVEL 

El OPl7ON*& I, th’e undersigned Employee, have discussed lhe alleged 
violatlon@)*Mh the responsible manager and have been afforded a 
right to union ropresentatlon in making my decision to accept the discipline 
listed above and to waive any right$ to a formaL investigation. 

:mployec SIGNATURE OATE 

J OPTION 6: 1, the undersigned Employee, have discussed ?J-~hs alleged 
violation(s) with the responsible manager and do nbt agree with the 
facts or the recommended dlsciplin’6. 1 understand b&t a formal investi-.. 
aation will be held to review all the facts of these allesations. 

EmDloyrr SIGNM’JRE DATE- 

I 

12/ UNION PACIFIC RAILROAD UPGRADE DISCIPLINE PROCEDURES 

. t . 
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This form is used by Managers to record the incident that 

was i.n~ol.ved,3h.e Rulk violation, and the penalty to be imposed 

based on the schedule of penalties in the Upgrade Policy. Most 
_ . 

significant for the purposes of thie arbitration is Section 5 of 

the form. That section contains an offer to affected employes to 

waive their right to a hsari.ng"and accept discLpLina. Thus, they 

.agree not to qo to formal hearings, as authorized by the hgrcs- 

ment . The Union in this instance, as well as in the other 

pending cases, takas the position 'chat Carrier has no right to 

have an emplaye waive his or her right to an investigation 

without the concurrence Of the Gancral Chairman. 

Carrfer maintains that individuai omployes can agree to 

accept discipline and they need not havs anyone's permission to 

do so, The arqumenus supporting sach party's position are as 

follows. 

(1) Employee are not reetriotad from voluntarily waiving 

their rights to a di;cipl+nary investigation and accapting the 
s 

discipline imposed by a Manager. If an employs accepts disci- 

pline without resorting to an invrrtiqation, it has not bypassed 

the role of tha General Chairman. carrier recognizee that the 

General Chairman has the role of representing employes in 

collective bargaining and does not intend to usurp t&at authori-,... 

tY- An omployo agreeing to accegt a certain level of discipline 



without an investigation in no way undermines the General Chair- 

man's authority to enter into collective bargaining with Carrier. 

(2) In the past, the Union often has allowed Rule ~G viola- 

to& to-:accept the disciplins imposed by Carrier in an effort to 

see these violators retain their. jobs. If the Organization can 

turn its head with Rule G violators wh'o waive hearings becauss 

they are going to Xerp their jobs, tharr is no sound reason for 

.not doing 80 in cases where lesser discipline is imposed under,.' 

the Upgrade Program. ' . 

(3) To allow an employr to waive his or her right to a. 

hearing and accept the discipline offered is not to enter into an 

individual contract with that employr. It is not a Violation of 

Carrier'6 obligation to bargain.with an authorissd Wnion rep&- 

sentative. 

(4) The modern and enlightened view of this issue supports 

the concept that procedural safeguards, such as an investigation, 

may be waived by individuals. To forts Carrier to convene a 

hearing when the employs admits guilt is absurd. Enlployss are 

made aware that they niay‘hava a Union repreaentativs involved iz 
r, w 

they so choose. It is their choice not to have one present, not 

Carrier's. 

(5) Carrier has no concern for the Union*s.dasire to obtain 

a r&ease of responsibility forit at tha sam% time the omproyc 
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waives his or hsr right to a hearing., That is the Union's: .- 

probleh, not Carrier-'s. 

(6) Carrier's position in this case iS that the Union has 

no justification ior its position. ft allows some employes to 

waive hearing rights, while objecting to others doing so. Rule 

31 does not require a hearing if an employa admits guilt. 
.- 

ghe Union 

(I) The Union points out that Rule 3i(a) clearly states 

that an empLoya shall not be disoiplined or dismissed without 

first being given a fair and impatifal investigation. The Wnian 

interprets this to mean that an employa may not waive the app~i- 

CatiOn of Rule 32'(a), just as Carrier cannot avoid it. Only the 

General Chairman can agree to waive the terms of Rule 32(a). 

(2) Carrier‘s Upgrade Policy is a scheme to circumvent 

applicable Agreements and the law. The Supreme Court has held 

that employers cannot make individual agreements with employee 

that supersede or modify the Collective Bargaining Agreement. TO 
. 

atlow an employe to wiiva his or her rights under Rule 32(a) is 

just such h prohibitad act. 

(3) Forcing employes to complete the Upgrade Discipline. 

Procedure Forms ia a form of intimidation that should not be 

allowed. 
. . 

(4) When employes were called in to diaouse diao~plfne with‘.' 

Carrier officials in tha past, they ware accompanied by Union 
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tion would take place, a finding would be made by a Carrier- 
.-. 

agpoi&ed Hea&ng Officer. and discipline would be imposed. 1~ 

$ha employe was not sati?Sied with the ?zesu>+s, the case would be 

appealed to the NRAB, a PLB, or a SEA for review. The disciplin- 

ary system was under the control of Carrier..with an appeal 

process available to the Union. The bnserr for appeals were 

liarrow. If carrier performed its responsibility throughout the 

~rOCeSs‘COrr8Ctly, its d8cisiOnS Were akldam Overturned or 

modified. 

There is no question that many cases were appealed that 

never should'hava been and that, over the years, millions of 

dbllan have been apent and millions of man hours.expended on 

tho& cases. I The syetem is oftsn burdensome and any improvement 

in ti8 system should be welcomed. The fact remains, however, 

that the Upgrade eystem represents such a major change in the 

procedures that it is inappropriate to implement it unilaterally. 

Sound labor relation& dictate that such a major change 8h&ld' 

have the General chairmanJn concurr8nce or that, at the very 

least, ther8 be some &x=cadure in place SO that ha or hii dasig- 

nae may speak to the employ8 abouk the charge8 and the impact of 

signing a waiver. At the same time, the General Chairman can 

0btai.n from the employe a waiver that absolvoz the Union from any 

responsibility in the case. . . -. -. 

. . . 
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tion would take place, a finding would be made by a Carrier- 
.' -- 

appointed Hearing Officer, and diociplina would be imposed. If 

f;he emplOye was not eati!Zfied with the resul,ts, the Case would be 

appealed to the NPAB, a PLB, or a SBA for review. The disciplin- 

ary system was under the control of! Carrier,with an apgeaz 

procens available to the Union. The bases for appeals weta 

narrow. If carrier performed its reeponsibility throughout the 

process'correctly, its decisions were seldom overturned or 

modified. 

There is no guastion that many cases were appealed that 

never should'hava been and that, over the years, millions of 

dbllars have been spent and millions o?Z man houre.expended on 

these casas: The system i6 often burdensome and any improvement 

in the system should be welcomed. The fact remains, however, 

that the Upgrade system represents such a major change in the 

procedures that it is inappropriate to implement it unilaterally. 

Sound labor relations dictate that such a major change sh&& 

have the General chairman's concurrence or that, at the very 

least, there be some Grocedure in place so that he or his desig- 

nee may speak to the employe about the charges and the impact or 

siqnFng a waiver. At the aakte time, the General Chairman can 

obtain from the employe a waiver that absolves the Union from any 

responsibility in the case. 

. . 
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In this instance, Carrier has taken the pOSitiOn that it had 

no interest in the-Union's desire to obtain a'release from its 

members who decide to take the Upgrade penalties without a :- ._ 

hearing. This Board thinks that this is an erroneous position 

to adopt, one that could cause more problems than t?+e Upgrade 

Policy is supposed to solve. 

For example, consider tho easa ,of an employe who waives a 

hearing at tho first Zcur levals of the policy and then finds 

him- or herself assessed a Level 5 Penalty'88 a result oz an 

insignificant Rule violation. His past'record of discipline, 

together with the new charge, thus supports his dismissal. The. ~- 

case goes to a PLB and the Board issuas; a short denial Award. 

The $mploye goes to his or her lawyer who know= something about 

labor law and asks the lawyer to get his or her job back. The; 

first thing &a la&or doer is sue both the Carrier and thti Union 

for failure to properly explain the implication% of the procedure 

and for allowing the employe to agree to waive the fnvcstigation 

and accept preestablished discipline.' 

If the Union had-,a sthtomant signed by the Claimant’ that he 

held the Union harmless, at least it would give the Union some 

leverage in a duty of fair representation case. .The fact that a 

systam was in place for a proper.discussion between tba Claimant 

and a Union roprasentatfva would demonstrate that Carrier also 
.- 

thinks it appropriate that evcryonals rights a& Protected. 
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In tha railroad industry, the discipline system is under 

carrierhu control. It is obligated to operatoa fair and cquita- 

ble system. carrier must d.o everything possible to project an 

imaga of fairness. TO implement a new policy-that makes no 

allowsnc~ for the Union's political or lagal needs is wrong. 

Throughout c~?rrfarrs Presentation , much was made of thh fact 

that t.be Union do@ not contest the fact that a first-time Rub G 
* 

violator may agree to accept discipline without a hearing, but 

opposas the procedure in lesser case:. Thi's Board is not im- 

pressed with this argument. Social pressure for rehabilitatFcn 

of alcoholico, certain legal rights, and the CarriePa desire not 

td lose a well-trained omploye has resulted in practical proce- 

dures being developed in this area. TheUnion should not be mgde 

a culprit in this instants. 

This Board concludes that employes may waive their right to 

a hearing un&cr certain conditions and accept a Preertablished 

level of discipline. It does not, however, agree that it can be 

done without the involvement and agreement of the General Chair- 
. 

man or his deafgnae. ;Il;e botential mischiaf and injustice that 

can result from employas dealing with 9 Manager without rapraesn- 

tation in a disciplinary matter is unlimited. While omgloyes may 

think that they know what is best for them in such situations, 

the chances of agreeing to charges that cannot be proven or 
. . 

agreeing because an employa thinks it plaasoS the bossor 

agreeing to charges that might, if challenged, represent dispa- 
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rate treatment are Just a few of the problems that might arise ff 

the employ8 does not have 80m8 type oE union representation. 

Whila it is understandable that carrierFwculd like to 

simplify the dfaciplinary procedure and eliminate as many hear- 

ings as posriblo and still have 8 poritfv% influence on employ8 

behavior, the method it has'& effect undermines the authozity of 

'-the Union and in some cases might be unlawful. The more reasoned 

deoisions on this $ssue weigh 5.n favor of.more rights of repre- 

sentation for employes, not less. 

It is not this Board'8 intent that the discipline imposed in 

the pending cases be overturned or affectrrd in any manner by this 

decision. It is our intent, however, that the waiver portion of 

the Upgrade Policy not be implemented further until a procedure ._ 

is astsblished and in place that allows the General Chairman an 

opportunity to obtain a waiver relieving the Union of its obliqa- 

tions to an employs wh%n th8 employs ilects to waive his or hsr 

right to a hearing. 

v 

Claim sustained per the 
Findings of the .Board. 

R.E. Dennis, 
Neutral Member 

D.A. Marasette, 
carrier Mamber 

.!jy- ,zo- Y7 
Data Of Approval 


