FPURLIC AW BOARD NO. 2774

Award No. 149
Cosc No. 149

PARTIES Brotherhood of Maintonance of Way Emploves
10 DISFUTE: " '

arc

Altohicon., Topoka & Santa Fo Railway Dompany

BYATEMENT "i. That Lhe Carrier’s decision to dismiss
OF CLATM Trachman L.A. Sena for being absent wi Chowt

proper authorzty while Claimant was off
due Lo 1llness was in violation of Lhe
Acprecanentt, without just and sufficient
cause and an abuse of discrelion.

2. Carriesr further violated said Agreement
wihen 1t failed Lo accord Claimanit a fair
ahd dmpartial hearino pursuant to Rule
1E when it kecamoe bnowloedoeable thatl
Claimant was off duty duce Lo ilirmess and
not absenk withoult authoerilsy.

J. The Carrigr will now be reguired to
clear Claimant’ & record of all charges
and reinstate bhim to his fTormer position
wilth seniority and all other rights
restored unimpaired, with compensation for
all wage loss suffored., ¥

FINDINGS: e

Upon the whole record, after bearing, the Hoard finds that the
parties herein are Carrier and Esplovess within  the meaning of
thoe Fadilway Labor Act, as amended, and that thie Fosrd 19 duly

constituebed wnder Fublic Law 89-458 and has jurisdiction of the

partles and bthe sublect matter.

The record tndicates thalt on May 23 Olaimant alleagodly  had an

L



atcrdent and fell while riding an cscalator. He contacted his-
PO MARN thie Tollowinn ey andsor tho following weol (urvveriTied

intormation) advising the Toreman of bis problem and remsined of 7
work for that weesk. e remained off work on the weelk starting
Jurne X, 128% through and including bthe Zed, 4th, Sth,  &th., 7th_
warid 1ottty of Jdune  of 1928% withont any contact with Carrier.
rictording to his statement, Claimant received medical attenbion
Finall, only on May 30, 19853 during which time il wae found  that
tier had fractured Uheee ribe. Carrder addressed a  letter to him_
dated June 11, 1985, anforming him “thalt  he " had  been  absent
wrlthout proper aathority for over five days and indicated to  him

that under the letter dated July 13, 1974, he had the right to o

request an investigation within 20 days pursusnt to Ruale 13, )

Carrier received & letter Jfrom Claimaint on July 240, 1985
regquesting an dnvestigation. The request Jor investigalion was .

denied singe it was received beyond the 20 day period epecified.

Carrier ftakes Lthe posibtion that Claimant was properly removed

T £orvice An accordance with the Letter of Understanding dated_
duply o 13 1976, Furthermare, according o carrier, Claimant s
fairluwre to reguest an investigation within the prescribed Do-day

tame limit invalidated any claim for e Liwsy coms LdaraglLion oy
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redinstalement.. In supporl of ite position, Carrier also reliss 1
part  on & decision in Fublic Law Board 4021, Award No. 27. undor
wimiiar crrcumstances (invelving the same parties). Carrier also
nates that Claimant's past record included ten prior disciplinaey
siltidalions, wix of which tnvolwved absence withowt authoriby and
two praor dismissals Tor wviolation of Rule B which Ffurther

supported its conclusion.

The Petitioner arouwes  that Carrier deliberately violated the
aqreemant  and refused te allow Claimant & fair and imparbtial
LGear inny as  provided for in Fule 13, It ie asseried by the
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w5 e normnally  would bave since he was in the hospital at the
Lamee and his father szigrned for the certified letter and failed to
vdoliver 1l ta him. Under the circumstances., Carrier serred
i et poraltting Claimant the benefit of an investigation.

s Lhe Boord views it, and ag it has been held previouwsly. the
frtles, in thidis dnstance the Letter of Understanding dated  July
1z, 1974, is sel f-executing. In Lhis imstance it

appliroation is appropriate in view of Lthe fact that Claimant was
Abgent Tor 1% dave withoub proper avthority and furtheenore oid

ot reguest an investigsation within the prescribed period  of
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Lame. Under all Lhe cilrcumstances and in view of Clalmanbt a

prior disciplimary problems, Carrier. was corroect in it

conclusilons and the Cladlsn must e deniod.

GAWaRD

Claim dueniod.
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