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PO IES Erotherhood of Maintonance of bay Employes
T RIBEOYIT:
arel

fitchason. Topehka & Santa Fe Railway Company - —

SEATEMENT "L. That the Tuwrrier violated the provigions
OF CLATN of ihe current Agereement whoen, on June 20,

1985, it digmisced Trachmarn D.F.8wiit basod
an unproven charges, ssid action beang
capricious, unwarrantod and waithont oust
cause.

2, Claimant will now be reinstated to his
former position wilh seniority and &11
other rights restored unimpaircd. "

FINDIINGS:

Upan the whole record, after hearing, the Board finmds  that the
parties herein are Carrier and Emplovees within the meaning of
the Railway Labor Act, as amended, and that this Board is duly

constituted under Public Law 89-456 and has jurisdiction of the

partros and the subject matter-.

On  Aperil 1t, 1985, while working, Claimant was apparently hit by
a Tellow ompluvee who vas wielding & maul. His fellow emploveco
tresed  the spilhe which he wse attempling to put in and struch
Cladmant in Lthe lower ehin whereupon Claimant jumped baclwards in
a twicting moticrn and allegedly sufifered o 2 back injury ag &

teentit of that movement. Shortly after that incideni he reported
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Lhe: accident to his Foremon bub declined pedical  attention Lhal
day  and continued Lo woark. On the nexht work day, the following

Manday, as the day wore on, Claimant telt considerable poern and_
Ao ted the  Foareman  four medical attention. The Foreman Looh
Claimant to the doctor who confirmed the fact that Claimant bad a_
baclk strain and suggested that Claimant see his prrsoral
pivwwoicran . Thersafter Claimant was unable to work effectively and_
wtarting with April 17, he secured permpission te be  absont and.
continued to be on sick leave. By letter dated May 15, Carrier
intormed Claimant of pending investigation and charged him  with_
«ileged migrepresentation  of the facts with respect  to the
wllegaed personal injury of April 1ith. The anvestigatory hmarang
was held on June 20, 1983 and upeon the conclusion of the hearing,.—
Claimant was removed {rom service for hise alleged gualt of the_
charge. The record aleso indicates that Carrier’'s Cleim Department
executed a2 settlement and release for Claimant on April 27, 1984
for the alleged injury. The settlement was for the sum of some
FT2 U000 and released Carrvier from all labor claims Tor wanes as 8
reselt of  the dispute  herein. It is noted that the release, .

however ., did not include pending claims for reinstatement. —

Larrier alleges simply  that Claimant  was found quilily of the:s
mharges after a fair and impartial investigation a&and  that

discipline was warranted and Jjustified. Carrier’'s position is
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that the back strain was caused by Cleaimant moving furnibure  on
the weolond following the alleged accadenit  and Lherotfere Lhie

Accadant 1lgself did nolt cause any injuwry. Foe this reason Carrier

L convanced Uhat dts charge. of misrepreosentation was  an

mpppropriate onaea.

Thiea Organization, in  its testimeny and in  its argument,

indicates that there was sufficient evidence. to csupport the

proposition that Claimant was struck by the mawl in the couroe of |

woarking and  further  that he Jumped  backwards when  struck,

wtraining his back. Therefore, since there was no doubt whatevor __

that Claimant was struckt and injured his back when he jusped
magkwards, his claim for on duty injury was appropriate and a1l

of Carrier’'s acltions were to dilute the liability, according Llo

the Organiration. The Organization insists that since theroe was a

cacognition of the on—duty injury by the Claim Depgartment, 1t wdss

obvious that the Claimant ought tp be reinstated.

@ty Board  examined the transcript of_ the investigaqtion., andg
thier enbire  record of this matiter, it _is apparert bthai there 1e
ingufficient evidence ta sustain  the charge levelled acsine

Claamani. There were contradictions between the wraitten statesment

deengeed By Carrier and the  teslimotty at  the hearing and an
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daeaaral Lhere 1= not o any convingang  sube banbral o evidonoe Lo
BRI =Tal okt ibhe charde of migreprescentalticon. In wvaew of the Waiver
AR IR Lade] by Liavmant, e o, byd s claim muast lor el led e
reanstatemrnl . Theretore, the BHoard conciudes  tThal Clasmoasl
should  boe reinstated to bis | torogr  position with all rights

anampal red but without compencsation for time lost.

AWARD
Claim sustained; Claimant shall be restored_ to —
hrs Tormer poesition with all rights wunimpayrod .

but will mot receive pavment Tor time lost. _

Carrier will comply with the Award herean wi thin
Z0 davs Trom the date hereof.
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I'M. Lieberman, Neutral Membor

.Eaﬁloye Member

Chicango, Tllinois
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G.M. Garmon , Carrier Fember el



