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FARTIES Brotherhood of Haintenance of Way Emploves
DESFUTE s ’ S o

Th

and

fAfltoehison, Tapeks & Santa Fe Railway Company

STATEMENT "i. That the Carrier’'s decision to drismiss
F LAl Machine Operator LUE. Pearzon on Jure (0, 198%

on the basis of unproven cliarges was in _
violation of the Agreement, capriclous and
totally unwarranted.

2. Carrietr will now be required to reinstale
Claiment to his former position with
senlority and all other rightse restaored,
unampaired and wilh compensation {for all
wage loss suffered.

Upmn the whele record, after hearing, the Boasrd timds  that the
partics heceln are Carrier and Employees within  the meaning of
the Hailway Labor Act, ss amended, and that this EBoard 1s duly

consbituted under FPublic Law 89-456 and has Juwraisdiction of the

sarties and the subject matter.
[

On  January 16, 19853, while working on & tie gang, Claimant
testified that he injured his back l}fting; & 200 1b keg of
spabac, He alsog indicated that he advisged his  toreman ot the
anjury onn that day. He also told his foreman to make a2 note ot it

i the pocket time baook and asked her to give haim a difrevent job

he aus® b bBack  was sore. The foreman, Ms. Hamrick ., whale aot

recallinag ther  ingury dags recall taking Claimant off the



ot ticular maclhiine ardd puittang bham on 2 3ol pullaing plales  with

o bhicy machane bhecause hic bach was sore.

On Felruary 19, 198%, Lhe Cleimanl vaisited Lhe Assistant HHwvision
Fraineer  to seeh permission 1or time off to zee 8 doactea .
Aecording ta Claimanbt's  festimony, at ne time did eixther his
toreman or the Assistant Division Engineer suggest that he scbmt
o Torm 1412 which reports acocidents. ltimately the prablom with
Claimant’'s back was disgnosed. Lo have been a hornlated lumbar
disc. Subsequently, by lebtter dated April 16, Carrier’'s Claim
Departmant was notificd that Claimant hod retzined an attorney to
repreasent bhaim because of  the on-the-job  wnjury. This was
followed by a letter dated HMay JFrd, addressed tao Claumant,
advising him to attend an investigsation of the charge that he had
misrepresented the facts and withheld information with respect to
the letter received from his attorney in  connection with the
dncident, or injury which he allegadlyt_haq rac?ivpd on Janpusary

lath. Follaowing the investigation the Claimant was removed feom

wobvice effective Jume 10, 1983 for allegedly violating Carrier’ s

§

e

rules i failing to provide information and misvepreseniiing Lhe

farts waith respect to his on-the—Job alleged injuary.

Carrier fxhes the pesition that Clsaimant was afforded a fair and

ampartiul investigation and was faund guilty of {he charges  and



A72Y 157

porroapisr Ly ddlmciplined. Carrlor naaiboo Lhat  the tosllmorny Loy
Claimont  wes in sherp conflict with the testimony ot coverai
Coarraee oiffrelele ncluding s foroman ag well we b frmlelani b
Lugineor. Thoseo conflicls, acoordig to Cars ior, wore resold sl Lv_
the  Hesring Officer an TaVor of Lhe Carrier wibnesses.  Thus,
trom  the Carrier’s cstandpoint, thoere was no record whetever of
any on-the-job 1pjury which socoweraed oo Janwary and bhere was nG_
recard made because of the lack of any fourmal notification b{;
Claimant at the time as required by Carrier rules. The Carriet;
wisigte that the lost time beganning February Z2nd was nolt caused.
by an aon—duty injury and Claimant frawdulently alleged an ingwry
to secure time off from work with pay. The very failure of,

Claimant to file Form 1421 the date that the alleged injury

prowrred was sufficient {o warrant digcipline and dismissal.

The Petitioner takes the position that the fToreman conveniently

toeraot Lhe conversation with Claimant  although she does  admit

tay

that she assigned Clainpant Lo a different Job which did no

o

roqulre heavy lifting because he complained of a sore back. While
Claimant testified that he had told the Assistant Engineer Lha%:
Bee i not feel the sccadent was seErious encunt U male out an
avcirdent report {(which the fAssigstant Ungineer agreed withl e did

indeed  infarm bhim of the accident. Thus, Fetitioner ansasts thedl
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CCarricr officiale condoned  Claawmapl’ s lack of action in filing
thee  requured report. Jhus the hrganizotron argues theal Loth the _
supcrvisors anvelved had responsibilibty and obligation o insuwre

that Oleraent complied with the rules in filing  the required .

acCrdent report. Furtheesore, the testimony wn bthe  transcript

sumports this version of the incident as reported by Claimant.

o careful  examination of the transcript of the investigation
provides the Board with useful information with respect to the
tnowledoe of Carrier officials of the incident. It is apparent
that both the foreman and the Assistant Engineer were asare that _
Glaimant  indead believed he had injured bhas back while fifting
the keg of spikes. Roth officiales tacitly admitted Lhia R o T
their testimony, contrary to Carrier’s assertions. For this__
reasen, and the fact that both officials condoned or at least dad.
not suguaest  the filling owuk of the accident report, there 1s
considerable doubt cast on the nature of the discipline imposSed_
1ty this tas@. It is {he Board's beligsf that Carrier in  this _
wintance was laxy  in its  resposibility waith respect to  the
accrdent and petitionsr himself was lax  in not complying  with

what he briow were the requirements to file the proper report.

1y bslance, the Board concludes that the penaliy of disoissal was

unwartrented  in this ca=ze. Fetitioner ehould be reinstarted to_
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position  wilh all raghls unimpaared. Howewvor, in
Jact thot he docs bear culpatn 1_;li:_\,: .Lr'i”mjt mf.-d::inq L

regquired accirdent reporl, he shall not recelve back pay.

Claimant ghall be reinstated to his farmer -
position with all rights unimpaired but )
without compensation fuor time lo=t. -
Carrisr will comply with the Award herein .
within thirty dayse ot the date hereof. -
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