FURLIC LAaW BOARD NO. 774

Award No. 159
Case No. 159

PR LES Brrotherhood of Maintenance of Way Emploves
LRE] and - ’
DISFUTE fhe Mtohison, Topelka and Sants Fe Radlway Company

That the Carvrier violated and continues to violate
the provisions of the current Agreement when it
refuses to reinstate Trackman C. F. Burkhart's
seniarity date as of May 7, 1973 after being dis-
missed for an overaccumulation of demerits on
March 21, 1984, said action being capricious and
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urinarranted.

o The ffarrier will now be required to reinstate
Llaimanit’'s foreman’'s seniority rights and the
ditferential in rate of pay betweesn that of Track
Laborer nd extra gang Foreman beginning August 26, -
1985 and continuing forward."

CINDINGS

tipor the  whole  record, aftter hearing, the RBoard finds that the

parties herein are Carvrier and Employvees within the meaning of

the Raitlway Labor Act, as amended., and that this Board is duly

constituted under Fublic Law 89-4536 and has jurisdiction of the

nparties and khe sublject matter.

windicates that Claimant had been terminated on tarch

tThe record

21, 1984 for reason of atcumulation of excessive demerits.

Subseguently, on June 20, 1984, he was afforded and accepted a

lemignoy reinstatement  with seniority rights uwiimpaired, but

restricted to working as a Trackman until such time as he could

praove that fhe could be depended upon to function acceptably as a

fe



Foreman, whiich had been his  previous pps;gign: Reinstgtemenﬁ
incliuded 45 demerits outstanding o his record in June of 1984,
Shiortly aftew e returned to service, on August 17, 1284, he
abgented himseld from duty without proper a&suthority and his
persormal records stood with 25 demerits. Subgequently{_on_may 2?,
198%, Claimant regquested consideration to being restoved to
posilion of Foreman. This was denied by Carvier approximately two
vieerks later. based on the fact that he had not demonstrated,
since his return to service, that he could handle and discharge
the responsibilities of a supervisory position. 1L was based on

Lhis series. of tncidents  that _the claim_hgﬂg}niwas filed for

reinstatement o his former position of Track Foreman.

Fetitioner insists  that the extension of discipline involved in
precluding Cleimant’'s return  to the  pogition of Foreman was
unwarranted ard & wviglation of the Agreement. Carrier, on the
other hand. maintains that Claimant has done nothing sance  his
lenmiency rewnstatement to change the opinien of the supervisors
with respect to his ability to handle the 1ob of supervisor.
Furthermore, Carrier a&argues, that Claimant has not met his burden

nf proot  to show  that he can handle the position ot Track

Foreman.

ft thes lona beer held that the Carrier, exclusively, must make
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the determipation and has the responsibility for determining the
fitness annd ability of an emplovee for & particular position.
This is indeed even more significant with the respect to the
abality of =v employee to handle a supervisory position.
Carvrier’ s decision in disputes involving such fitness and ability

questions are not subject to being overtuwrned unless it cagn _be

shown that the Carrier’s action was based on arbitrary or
capricious conclusions which are not warranted. In this instance,
there is no evidenue whatever to suppport Fetitionmer’'s contention
that Claimant had demonstrated his ability to handle  the
Foreman s position. Furthermore, again it must be noted, that the -
Carrier has ifthe excliusive fesponsibil;tv to determine fitness §nd

ability and. since no arbitrary or capricicous action was

indicated., the claim must be denied.

Claim denied.
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