PUELIC LAW EQOARD NO. 2774

Award No. 166
Case No, 166

PARTIES . Brotherhood of Maintenance of Way Employees
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STATEMENT "1. Was the Cacrrier's decision to dismiss Welder J. A.
QF CLAIM: Kreipe and to assess Welder Helper W. F. Courseh’'s

personal record with thirty (30) demerits without
a fair and dimpartial investigation in violation of
the current _Agreement, unjust and an abuse of
discretion? ; :

t

That each Claimant's record will now ba clear of
11T charges and no reference thereto made in the
future with Claimant Xraipe being restored to
service with senifority amnd all other rights

restored unimpaired and compensation for all wage

Toss suffered and expenses as a result of the
vicltation referrad to above.,"

FINDINGS

Upon the whole record, after hearing, the Board finds that the
parties herein are Carrier and Employeas within the meaning of the
Railway Labor Act, as amended, and that this Socard s duly
sonstituted under Public Law 89-458 and has Jjurdisdiction of ths

parties and the subject matter.

Om February 14, 1986 Claimants herein "assigned to weld a frog" 1in
= zswitch in the vicinity of Pauline, Xanzas. They got permission
from the operator, proceeded to the location and began worl. At

approxXimataly aoon, thae two Claimants  were _reguired to clesr the
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track to.permit a work train to proceed past that location. After
tunch, Mr. Kreéipe contacted the work train by radio and was

informed by the engineer that the train was proceeding west to do
its work in the vicinity of Osage City. Mr. Kr@ipe informed the
engineer that he was going to set his truck on the track east of
the train in the Pauline vards to work on the switch inm guestion.
The engineer indicated that he understood the message. After the
train completed +its work in Osage City and was returning eastbound
to ‘Topeka when 1t struck the welding truck used by the two

Cladimants herein at approximately 2:40 p.m.. at the esast end of the

vard . The accident resulted in almost total destruction of the
welding truck which was worth aspproximately $860,000. No one w&s
injured. Subsequently, the two Claimants received a Tetter

indicating that a formal investigation would be held invo1ving-the
accident and following the investigation, Mr. Kr@ipe was dismissed

and Mr, Coursehlt was assessed 30 demerits.

There 1is no question but that the two emplovees were gullty of
daereliction of duty in that they did neot adequately protect their
vehicie and themselves {in the course of their work day. This was
freely admitted at the investigation by both emplovess. However,
both employees indicated that they had worked in the same fashion
with apparent knowledge by Carrier officials for many vears. In
fact, Mr. Courseh indicated that he had operated in exactly the
same fashion and had seen other welders operate 1In this fashion

for thirteen to fourteen vyears prior td. the accident. Both men
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admittad, however, that the protection provided was not adequate
undar all tha circumstances and, furthermorg, that they had many
opLtions to exercise with respect to protection, but none of them

were used under the rules. ; - -

From thz Scard’'s vantage point, there s no doubt but that the two
employees were guilty of violation of Carrier’'s rules. However,
in view of the fact that the type of protection which they had

indulged in on the particular day had begn accepted on a de facto

by carta cials over a ong period of time,
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mitigates against the severity of the discipline accorded the two
man. For that reason, Mr. Kraipe will be rainstated to his formar

position with all rights unimpaired, but will recefive no pay for

time lost, . His time out of service would constitute a
disciplinary lay-off. Mr. CoUrsei will have his demerits reduced
T

from 30 feom 20 because of the particular circumstances.

AWARD
The- Jdiscipline accorded the two Claimants was
inappropriate under =11 the circumstancsas, M. Kré&ips
will therefcre be reinstated to his former positiom with
211 rights unimpaired but without compensation for tims
tost; his time out of service will constitute a
disciplinary lay-off. " Mr. Coursshe will have his
demerits reduced to 20 frem 20 because of the particular
incident. ' i
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DRDER .

Carrfer will comply with the Award harein within 30 days
of the date hereof. .

Lt b,

Lieberman, Neutral-Chairman

G. M Xarmon . Foose
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