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PUELIC LAW EOAR~D-NON. 2774 

Award No. 167 
Case No.~ 167 

STATEMENT 
;3F CLAIM:.~ 

9 . The Claimant now be reinstated -to for-mer positior: 
with seniority and all his rights restore& 
unimpaired, and with compensation for all wage 
loss su.ffered." 

?I $30” the who1 e record, 3 f t 62 I' hearing, the Eoard finds that the 

Iparties hrrein are Ca~rrisr and Employees with.in the meen.Yr~~~ of thz 

Pa i 1 way Labor Act, as amended, and that this E:bsrd .is duly 

constituted under Public Law 89-456 and has jurisjictjnn of the 1.~ 

parties and tba subject matter.~ 
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also falsely claimed right hours’ pay on each of those dates. 

Ccl lowing .3ri <nueatigation held on March 14. IS~SS, Cl~aimant &s : 

adjudged guilty off the charges and dismfssed from user-vice. 

ThE r>scord of investi@stion reve~dls (by +.firtue of Carrier 

witnesses) that Claimant did not have -authority -to be absent on 

the ~days Y~n.~ol ved and h@~~ was indeed .sbse”t on those days. 

Furthermore, his machine was not operated on any of those day= 

In addition, there wa 5 i; I, report that t he ,mschi”e W.3.S out of 

service, nor did an inspection of the machine reveal any defects 

which would make the mac.%ina inoperab!e. Ifi addition, r t he 

eh;idence TS clear that ~Claimant in fact claimed eight hours’ pay 

0” sach of I: he ds ‘,..$ :‘n;*r;lved whe~n no services was -pet- Formed. 

Claimant’s response to this evfdenca was that he had been off or, 

certain errands and WJS -involved in the ma~ntanance of his 

eqtiipma3t and, therefore. was not absent at all on the days 

dosci-ibed by Carrier. Clnimant sougkt to Aave ‘nis story confirmed 

by evidence. One of the witnesses whom he d&sired tog be presen~r 

at the investigation was unsvaqlable and he requested that the 

Hea?ing Officer call e second witness The Hearing Officer 

refused to do so, stating “I have tog decline that becaus:e ft is 

too irreyu!ar” Claimant had indicstad that the w’tness whom he 

~roposad to ~~1~1 had left with him on one of the days in qunstior; 

and that he could fattest to his whereabouts on that workday. 
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Claimant did riot have a good work record. I” fact, he had been 

cited on numerous occa~sions for being absent without authority in 

the past, and at t~he time of the incident involved herein, had 

some 50 demerits on his record. In no instance fn the previour~ 

infractions d-id Claimant challenge the propriety of the discipline 

meted out to him. _ 

The Eoard is considerably concern~e~d~ with the Hearing Officer’s 

conduct of investigation of this matter. To deny the Claimant a 

witness who is cr-fticerl to his position is consider-ably beyond the 

appropriate conduct of an investigat ion2~ Jhe~ investigating 

officer in all such c.?se3 is bound to seek dll evidence which 

might cast light on the critical incident. -His missions is truth, 

not “conviction”. Having denied the Claimant a “key” witness 

be~cause <t was t~hought “irregular” was the height of indiscretion 

on the part of the Hearing Offi~cer. Under normal c?rcumstanceo, 

this would be sufficient-to reverse in its entirety the conclusion 

reached by Carrier w?th r~espect to the Claimant. However, in this 

instance, in v?eru of the egregfousners of the infractions, and the 

clear evidence that ClaJm.snt did not indeed operate his machine on 

the days in question, and in light of prev7ous records, that would 

seem B” inappropriate conclusion. Therefore, it is determined 

that Mr. Tankersley will be reinstated on a last chance basis to 

the position ~of Trackman with all rights unimpa-ired. but he ~wil-1 

not be rainstated as an Independent Machine Operator until such 

time as he demonstrates to the Carrier’s satisfaction that he can 
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perform as bran Independent Machine Operator. He, of course, WI 11 

not be compensated for t?me lost, which will be considered to~~~have 

been a disciplinary lay-off. -’ -~ 
.I~ 

Claims sustained in~part. Claimant wi71 .be reinstated 
to the posit~ion of Trackman tin a last~~chance basis 
with all rights unimpaired ~-but without compensdt ion 
for time lost until such time as he cant demonstrate co 
the Carrier’s satisf~action that the can perform 
as an Independent Machine Opprator. 

Carrier will comply- with the AwSrd~ herein within 
thirty days of the date hereof. 

I. M. Lieberman, Neutral-Chairman 

2’ifldN ___--------_- ----_--_-- 6. f&f. Ga rmon 
Carrier Member 

Chicago, Illinois 
“““7 )R. 1985 

C. F. Foose 
Employee Member 


