
PUBLIC LAW BOARD NO. 2774 

Award No. 169 
Case No. 163 

PARTIES Erqtherhood off Maintenance of -Way Employees 

To and . 
DISPUTE: Atchinson Topeka & Santa Fe Railway Co. 

STATEMENT "1. That the Carrjer's decision to dismiss Westerr, 
OF CLAIM: Mine Helper Wayne Goodman from fts serv-ice was ir. 

s/iolation of the Agreement. such action being 
arbitrary, discriminatory, capricious and w-ithout 
just cause. 

'2. Claimant will noW b& restored tb service of the 
Carrier ~wfth seniority and all clther rights 
rsstorei! and c~ompen~sated f 0,' ~a11 wage loss 
suffsred. " 

FINDINGS 

llgon t!e whole record. .after hearing, the Eoard finds tha+ the 

parties herein ar-E Carrier and Empl-oyees w‘lthin the meanfng of thz 

2.3 -; 1 w3y Labor Act, as smended, and that this eonrd is duly 

constituted under Public Law 89-456 and has jurisdiction of .the 

parties and the subject matter. 

The rees?d indicates th?t Claimant GocZJman wa; ~discharged buy 

Carrie? having been fnund guilty of threatening his Foremar? with 

bodily harm on May 12, lSS6. Claimant , 5 Welder, was assisting 

his set t i or1 Foreman on his gaRg on M%> i2 and they were working an 

changing out a br~okev rail. 
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The evidence at. the investigation Ind5cate~s=~~~~~~h~at=_Cla_immt ~ra~jsed 

the subject of whether indeed his Foreman Mr. ~Mende had crossed 

the picket line in the previous week as a result of ,~a strike oF 

certain operating employees (UTU emplbyees). It should be noted 

that Claimant was a Former union official and was~particularly 

concerned with “solidarity and union Iloyalty during a strike”. 

Foreman Mende asked if it was trues that the ~Maintenance of Way 

Employees had planned to strike on May 29. In the course of the 

discussion, Claimant asked the Foreman whether he plan~ned ~t-0 woch 

if the Maintenances of ‘Way Employees went on stc.ihe.~, Acizording to 

the records, the Foreman responded that he did not plan to wor~k if 

that happened but, if there WAS an emergency and the to~pany asked 

him to work, he wovld~ ado sob.--- Accor.ding to Claimant. he then told 

the Foreman that he or -anybody elze who ~wou!d crpss -the pTc&at 

line in the case of a strike by the Maintenan~cc--of Way Employees 

would be hurt. The testimony of: the .Fo~?ma-~ supported by the 

testimony of the Assistant Foreman +ild one of _the_pther !+eld?rs in 

the gang was that the Claimant told the For-emaij that he had a 44 

magnum pistol plus a .210 grain ~bullet and that if the Foreman or 

anybody else crossed the picket 1 ine they ~would be killed. 

Specifically, he threatened to kil.1 .the~ F~oye@GnP~ilf_ & crosse<~ thf 

picket line. The discussion WJ-~ rat~&.r +~~at.e@_and both of them 

were shouting at each wther and the Forem?,n,.w~a~lhed..awar.~after the 

di~;cussion had cont~inc!ed, in order to breaL; i>t up. 

- 

1 
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The crux of the matter is the credibility of the witnesses at the 

investigation. The Hearing Officer deter~mined that the s t~ory 

related by the Foreman, the Assistant For@rnaE and the Welder were 

credible and that off Mr. Goodman with reripect to what he had said 

‘WeiS not. Therefore, the Carrier d~etermined that the ~conduct of 

Mr. Goodman on the days fn question was intolerable and the 

decision was made that he be terminated. 

The record also reveals that Mr. ~~~Gbodman had~ a record which 

included~~~s number- of prior disciplines including one dismissal and 

3 return to service by Award No. 62 of this Eoard, but, in that 

instance, with no ~compensation for t,ime loss si~nce he -was found 

partly guilty of the charges. 

It is quite clear that the threat to ~k<ll a supervisor (or any 

other employee) is sufficient ground for +n employer to d:‘sch,*r-ge 

.3n employee That conclusion is univers~ally accepted. In this s 

instance, the entire matter rests on the matter of credibility. 

This hard has, as has been said repeatedly, no ability or 

jurisdiction to deter-mine <ssues of credibility. That function is : 

reserved Tao the Hearing Officer. In this instance, the Hearing 
- 

Officer determined that the Fore~man a~nd the other two witnesses_ 

who testified in corroboration oft ~~his story wei-e.~.ccedible. an<! 

Claimant was no-t. Thus, Carrie~r’s determination that Mr ~Goodm%~r~ 

was guilty was based on credible testlirnony and supp~ort of that 
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positio~n. Procedural questions raised by the Petitioner in this 

matter are n~ot supported by the record and,~ therefore, the claim 

must~be denied. 

AWARD 

Claim denied. 

Lieberman, Neutral-Chairman 

Carrier Member 

g-$iZ~- ---_-- 2 
Employee Member 

Chicago, Illinois 
Judy /I 1988~ 


