2URLIC LAW RBOARD NO. 2774

Award No. 174
Case Ma. 174

FARTIES Brotherhood of Maintenance of Way Emploves
10 and )
DISFUTE: = = Atchison Topeka & Santa Fe Railway Lompany ) B
STATEMEMT "i. That the Carrier’s decision to disasiss -
oF Cl.Aalviz E. J. Charley was in violation of the

fAareenent and was without tust cause.
2. That Carrier shall be reguired to
raeimstate Claimant Charlev to his.
former position with the Carrier with
seniority and all other rights restored
unimpaired and compensation for all

wace loss surfered because of viclation
as referred to above.®

FINDINGS =~ & , o SO T

tpon the whole record., after hearing, the Board ftinds that the
parties herein are Carrier and Employees within the meaning of
the Railway Labor Act. as amended. and that this Beoard is dulv
constituted under Fublic Law 89-45%4 and has juwrisdiction aof the

partievs avd the subject matter.

Claimant had been emploved by Carrier for approximately L2 -vears
pracr to the time of his termination. His last position was Lt
af a machine operator on the steel gang. The facts with respect
to the incadent which occurred on  Juily L2, 1984 are noi  in

dispute. mnt approximately % a.m. Cleimant reported to the depocl
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it Gallopm. Mew Menico to be loaded with other men on buses
destined A=l a twork =site in Illinois. Une of Carrier s
representatives was busvy assisting smplovees to fill out abzenbaee
pallot forms for participation in a BMavale tribal election.
Claimant herein indicated his desire to have an absentee ballotb.
but was havinag trouble Qecalling his census number. Carrier s
officers felt., based on Claimant's hehavior and the smell of
alcohol. that he was under the influence of intoxicants a3t that
time. bhern guestioned. he admitted to drinking three cans of beer
prior to reporting for the bus ride. Carrier thereaftter refused
to permit Claimant to board the bus and removed him from service
pending a formal investigatiorn. A formal investigation was held
and Claimant thereaftter was found guilty of the charges, hawvina
in that investigation alsp admitted that he had consumed thires
cans of beer prior to reporting for the bus ride. The record also
indicates that Claimant had previously in 1981 been removed from
sprvice for a similar type of vioclation. Rule 6. but had been
reinstated on a leniency basis sowme seven months later. He had

other disciplinary problems as well. but none of them serious.

Fule 6 provides as follows:

"The use of alcohplic beverages, intosicants,
narcotics., marijuana or other controlled
substance=s by emplovess subject to dutvy. or
their possession or use while on duty or cn -
company property is prohibited.



Emplovees must not report for dutv under the
anfluence of any alcoholic beverage. intoxsi—
cant. narcotic. marijuana or other cootrolled
substance., or medication {(whether or not pre- -
scribed by a doctor) that may in any wavy ad-
vergely eTfect their alertness. coordination
reaction. response o safety.”

The Oraanization argues that Claimant was not reporting for dute

at the time that he was removed Tfrom service, but was merely

reporting Jor transportation (free transportation) to a job site

some 1400 miles distant. Therefore, he was not subject Lo dutbtv

for at least 24 houwrs and had no alcohol in his possession &t the

+ime Tl Oroanizatbion aronece that Aules & dpeg ot noroh
™ | RAL Lhaar ation arguecs =l i2 o dboes ot pron

iz that Ru hibhit an
enmplovee Trom being under the influence on company property., &=
sHeh. {He was not charged, according to the Organization, with
vioclation of Rule G.) Thus the Qrganization cencludes that Fr.
Chatley, at the time. presented no problem whatever with respect
to work. In view. therefore, of the fact that Claimant had been
with Carrier for soma 12 vears and of the insufficiency of the
charges proven against Claimant, the Organization maintains that

the penalty assessed was unduly harsh, capricious and i1n abuse of

discretion.

Carrier notes that there was no question but that Claimant was
under the influence of alcohol at the time, since he admitted
freelyv to having consumed three cans of beer Just prior to havinag
repgorted t the bus depot. Further., he had a previous recora of

a violation of a similar order ang had been reinsetated on &
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leniency basis followina dismissal. Furthermore. Carrier notes. =
that his supervisors stated that he had an alcoholic problem and

wauld not =zgek help to overcome the problem. He was qgiven Lhe —
opportunity to participate in the Santa Fe's Emplovee fssistance -

Program but chose not to do so.

The Board notes that while the Organization™s pogition is correct
in that Claimant was not about to engage in any iesponsibility
or duty Tor some 24 hours (due to the distance te be traveled)
naevertheless, he was clearly under the influence of alcohol at
the time. He had reported for duty under the influence oi
alcohol by his gwn admissicon. Even thouagh the transportation *

be furnished him was freg this was clearly on company premises
and on a campany vehicle at the time that his transgression was i
rnoted. The issue of whether indeed this was a violation of Rule
& {rather than Rule B) is a close guestion. However, under the
citrcumstances of Claimant’s past record and his indicated problem
of alcohol use that iLssue appears to be relatively wunimportant.
However. the Board believes that the Carrier acted with some -
harshness  and with some gquestiocnable disgcretion in determinirg
that the Claimant should e dismissed under all tie
circunmstances. He was indeed not to work Tor a substantial
pery 1 od of time after reportinmg to the depot. The Road
FRCOgnATes full well. however, the importance of e;splovess

adhetring to Carrier’ =2 rules narticulariy with respect to THe
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problems of drugs and alccohel. Carrier cannot tolerate such
problems in the interest of safetvy as is well known. In this
mmstance it . is the RBoard's conclusion that the discipline
accorded Claimant was too severe. He can be reinstated. as the
BRoard views it. tw his former position with all rights animpaived
subject to a favorable recommendation Trom a Carrier Emloves
Assistance PFlan Counselor. Without that type of recommendation
Carrier would be engaging in undue risk in reemploving him. Hie

return Lo service, of couwrse, will not be with pay for time lost.

AlARD .
Claimant shall be reinstated to his former position
with all rights wnimpaired, but without pay for
time lost. His reinstatement shall be subiect to.
a favorable recommendation from & Carrier Emploves
Assistance Flan Counselor.

QRDER

b

Carrier will comply with the Award herein within
thirty (30) davs from the date heresoft.

I. M Lieberman. Meutral—-Chairman

(/) ? S - S anmen =
F. FDGSE Emﬁla»ee Member Garman. Carrier Member

Chicaao, l1llinois -
Octaber ]| . 1788 ' )



