NATIONAL MEDIATION BOARD

Publie Law Board
Nn. 3063 AWAED NO, 1

PARTIES TO THE DISPUTE:

The Pittsburgh & Lake Erie Railroad and
The Lake Erie and Eastern Railroad Companies,

vs Case No. 1.

Brotherhood of Maintenance of
Way Employes.

STATEMENT OF CLAIM:

Claim on behalf of Gerald Hangen that he be restored
to service as a Trackman and compensated for all
monetary losses sustained as a result of his dis-
migssal from the servia of the Company on February 16,
1979, as a result of hearing held at Pittsburgh, Pa.
March 2, 1979,

OPINION OF THE BOARD:

Mr, Gerald L. Hansen, the Claimant, entered the
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service of the Carrier as a Trackman on September 6, 1972, and
continued in such service with a ¢clear discipline record until
February 16, 1979, when he was held out of service pending ine
vestigation., On February 20, 1979, Carrier addressed the following
letter to Claimant:

"Confirming advice from your supervisor, Mr, D, E.
Beissel, on February 16, 1979, you are heing held out of
service pending formal investigation fo determine your -
regpongibility in connection with an altercation with
Foreman Emmett Pepe and Supervigor D. E. Belssel.

*Investigation will be held at 11:00 A.M,., Friday,
March 2, 1979, in the O0ffice of Chief Engineer, Room
503 Terminal Building, Pittsburgh, Pa., to determine
your responsibility in connection with this charsge.

"Please arrange to be present at this invegtigation
bringing with you any witnesses you may wish to be present
in your behalf, at your own expense, You may arrange for
representation at this investigation, subject to the terms
of the applicable agreement, if you so desire."
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The investigation was held as scheduled. A copy of
the transcript was made a part of the record. A careful reading
of the transcript and the entire record indicates Claimant was
given a fair and impartial hearing. He was represented by two
officers of his Organization, was given opportunity to produce
witnesses in his behalf, which he chose not to do, and he and his
representatives were given full opportunity to examine and cross
examine Carrier!s witnhesses, which they did extensively,

Af ter the investigation, on March 8, 1979, Carrier
by letter formally dismisgsed Claimant from service.

Claim was filed in behalf of Claimant by the Organ-
ization and properly progressed through the appeals procedures of
the agreement to the highest officer of the Carrier designated to
handle such matters without succegs. Thus the dispute was sub-
mitted by mutual agreement to this Board for final and binding
adjudication in accordance with Section 3, Second of the Railway
Labor Act, as amended.

The dispute involves Carrier's charges that Claimant
used physical force and vile profane language against his foreman,
Emmett Pepe,and that he physically pushed and verbally threatened
the life of Supervisor Beissel.

The record clearly shows as well as admitted by Claime
ant that he physically grabbed Fbreman Pepe by the shoulder and
called him a profane name, too vile to use in this decision., The
second incident involving the physical pushing and verbally treat-
ening Supervisor Beissal occurred in the supervisor's small office.
After the first incident Foreman Pepe wert to Supervisor Beissel's

office and while reporting the incident, Claimant Hansen came into
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the office uninvii_.d. Beisgssel told the Claiwant that no one
was going to talk to his foreman l1ike that and he was holding
him out of service. Claimant responded by saying "no one was
man enough to talk to him or go outside with him". Claimant
came at Beissel and pushed him back againsgt his chair. The
record shows a "nose to nose" confrontation. Assistant Track
Supervigor Vaccaro was present in the office and witnessed the
altercation and so testified at the investigation. The record
also clearly shows Claimant thraatened Beissel's life. Local
Chairman Greco came on the scene during the altercation and
testified at the investigation that Claimant said, "You fire
me and you wife will go to a funeral®,

Claimant and his reapresentative argued in defense that
Claimant was in a highly emotional state of mind because of
family problems and that he was frustrated over an unresolved
grievance with his supervisors over the use of junior employes
on overtime for which he contended that he should have been call-
ed. Claimant had filed a clalm for the workbut had not rscsived
a response as promptly as he thought he should have. This was
‘the basis of his confrontration with Foreman Pepe.

The collective bargaining Agreement between the parties
provides an effective orderly procedure for handling grievances.
It includes time limits within which the parties are required to
reaspond; the Organization forfeits the claim if it defaults, and
if the Carrier defaults it must honow and pay the claim as sub-~
mitted. 1t also provides for compulsory final and binding arb=-
itration if the grievances is not settled by the parties, all of

which is time conguming., The time congumed in progressing higs ' -
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overtime claim may have frugtrated Claimant ' 't this frugtration ahd
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hig emotional state of mind caused by his family problems are not
justification for the ﬁhyaical and verbal abuse of his supervisors.
The record clearly shows Carrier proved its case. )
The question now to detarmine is does the punishment fit
- the crime. In this industry an employee found guilty of charges as
serious as these, verbally and phyaically.assulting supervisors, is
normally sub}ect tb permanent dismissal. But here we have an efpe=
loyee with a clear unblemishnd record who readily admitted his errors
in the inwestigacion and offered publie apology to those he offended.
The Board is impressed by his record and especially by the sincerity
demonstraced”by CIaimant‘when:h. made his plea before this Board when
he again offeresd to pabn.c:.y apéz.ogiza to those he offended. For these
reasons the Board dote:minea that a suaspension of three years and two
months ig an appropriate. panalty for his violative actions asainst ‘his
supervigors and tharaby awa:da rains;ataman: with full seniority and
all other righ:s rastorad. Additionally,beéauéa of the seriocusnsss
' of thase incidents the Boazd orde:s this dacision be made a part of
Claimant*s. personal.:ucord. - =
FINDINGS: In linl with the above, cho digcipline assessed iz modified
' from a dismissal, to discipline in the form of actual sus-
pension from service without pay. ‘
AWARD 2 | . Claim suatained in accordancs witﬁ the above Opinion and
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