PUBLIC LAW BOARD NQ. 3304

Case No. 428
Award No. 333

PARTIES TQ DISPUTK: UNITED TRANSFORTATION UNION

~ande~
BURLINGTON NORTHERN RAILROAD COMPANY

STAIRMENT OF CLALIM:

Claim of Nebraska Senlcrity District (Wymoye) Conductor P.E,
Mendoza for reinatatement to service with seniority unimpaired;
rameval of censure fxom his personal =service racord; and pay for
all logt time as = result of an investigatien held on August 3,

1598,

EINDINGS s

This Beard, upoen the whole record and all the evidance,
finde as follows:

That the parties were given due notice of the hearing;

That the Carrier and Employees involved in this dispute are
respectively Carrier and employeses within the meaning of the
Railway Labor act as approved June 21, 1934;

That thie Board has jurisdiction ovar the disputs involved
hazrein.

Qn Juna 27, 1995, the Claimant was assigned as tha Conductor
on Train No, 37MR{47 cperating between Kanmas City, Miasouri and
Lincoln, Nebraska. He went on duty at 2:00 p.m. at Murray Yard
in North Kansas City and arrived at lLincoln in the early hours of
June 28, 1985. Upon arrival at Carling Tower, his off-duty point
at Lincoln, Mr. Mendoza called Trainmastey J.M. Edwards and
adviaed him that hs had sustained an injury prior te departing
Kansas City on Train 97vR047. The Claimant said that he astepped
on scme ballast (rocks) and injured his knaa. He was sxamined at
A local hospital and he completed the raguired First Aid
Notification form. ' '

The Claimant was withheld from service with pay. According
tc the Carrier, thi=z was done as a precaution azainat further
injury. On June 30, 1985, the Claimant was advised to attend an
investigation on July §, 1995, to dsrarmina his ressponasibility,
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if any, for failing to raport his personal {njury in & timaly
manney; for failing %¢ work in a safe mannmer; and for being
accident-prone. Tha investigation was hHeld on August 3, 1885.

Oon August 14, 1595, the Claimant was advised the he was dismigsed

Erom service.

Initially, this Board finds nothing improper about the
Carrier withholding the Claimant fyom service with pay pending
his diseiplinary investigation. The Claimant suffered no harm by

this decigion.

Nor do we bellave that the Claimant failed to report his
injury in a timaly manner. Hims injury occurrad at 2:30 p.m. on
June 27, 159%5. Taen {10} hours later when the Claimant arrived at
Linecoln, Nebraska, he promptly reportad his aceident to
Trainmastey Edwards, The Claimant 4did not repoert his injury
gooner since he did not experience any pain until he hegan his
road trip from Xansas City co Lincoln.

It is this Board’'s congidered opinion that the Claimant’s
varmination way unjustified, The Carrier has not proven by
substantial evidence that the Claimant’s negligence caused his
pereonal injury onm June 37, 1595, The Claimant was loocking out
for train and engine movemsnts in Murrag Yard when he alipped on
some wocks. There is no avidence that he was careless when this

aceident cccurred.

The Claimant sustained eightuen (18) injuries during his 37
yvears of service with the Carxier all but two of which wers
minor. The Claimant was out of work & total of four days for 16
of chese injurias. There 1a no svidencs in the record bafore
this Board that the Claimant‘s nagligance caused any of his 18
injuries cvexr a sgln of 37 years. Accordingly, the Carriar has
not established that the Claimant was ingury prone merely because
ha incurred 18 injuries during his lengthy railrocad career.

For all the foregeing rsasons, this Board findas that the
Claimant’'s terminaticon on Auguat 14, 1995, was unwarrantad and
tha claim must be suatained as a rasulr,
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AWARD: Claim sustained,

carrier im diracted to make the within
Award effactive on or before thircy (30)
days from the date hareof.

o :
Robert M. 0’Brien, Nautral Member

Mecr)

. Magon, Employee Memberx

R.L. Luthar, Carrier Member

Dated: pee. 2, 1991



