PUBLIC LAW BCAMD NC. 3308

Awarad Mo, 15
Case No. 15

PARTIES Brotherhood of maintenance of say Employes
O
DISPUTE The Atchison, Topeka and Santa Fe Railway Company

STATEMENT

QF CLAIM "Claim that Valley Division Trackman J. ! . ~odriguez
ba reinstated as a Miscellaneous Machine Gperator
and compensated for the difference between the
Trackman's rate and the Burrow Crane Operator's ratsas,
account improperly disqualified as a Miscellaneous
Machine Uperator following investigation held on
December 5, 1980.%.

FINDINGS Upcon the wvhole record, the Hpard finds that the parties

herain are Carrier and Employes within the meaning of the Railway

Labor Act, as amended, and that this Board is duly constiiuterd

under Public Law 89=-456 and has jurisdiction of the ?arties and

the aubject matter,

Claimant was employed by the Carrier as a miscellanecus machine
operator. While Claimant was operating Surro Crane A'r-749 on
November 1, 1980, it turned over causing extensive damage to the
crane and Claimant sustaining a personal injury. Ilaimant was chargad
for violation of Rules A, L and 1056 of "2Pules haintenance cof Jday
Structures”, and Rule 224, "Safety Rules for Santa Fe Imployes®,
reading as followst

“Rule Ar Safety is of the first impcrtance
in the discharge aof duty."

'Rule Lt Employes must observe the condition
of equipment and the tocls used in performine
thelr duties. Defective tools must be put in
safe condition before they are used, and



employves -should report defective tools and
equiprenc. =sQuipment and tools must be
raturned to their proper place after use. A
report must be made promptly of missing

equipment or tools."™

YRule 1056, Roadway Machine Operators.
nesponsibility. They will be held responsible
for the safety, care, maintenance and perform-
ance of the MCHJ.IIEB to Wﬂiéﬂ tney are ass:;gneo.
A wire report will be made promptly to the

proper authority when a machine is cut of service
or not performing properly.

They will be governed by instructions of motor
car maintainers regarding the maintenance and
operation of machines,

conpleting assignment, they will render to the
general foreman, roadmaster or signal supervisor
under whom they may be working, a report of thae
condition of the machine; also listing the small
tools and repair parts on hand. COperating manuals
and parts books will also ke listed. Coples of
all reports shall be made to division engineer

and supervisor of work egquipment,”

Upon taking over a machine and again upon

"Rule 224: Cranae or hoist operator must never
1ift nor drop a load with a sudden jerk; all
handling must be asteady.”

W

Folliowing formal investigation helc on Jecemcer 5, 1980,

Claimant was disgqualified as a miscellanecous machine operator.
We have carefully reviewed in detail the transcript of the
Hearing held in this matter and find suffiéient evidence of probative

value vas presented to support the c¢h arges.
We do not f£ind that Carrier's penalty of disgualification was
excesaive or too severe, especially in view of the fact Claimant

had received discipiine, some seven months prior to this incident,
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for the mishandling of a Burrc Crane. We will not disturb the
discipline., We find that the Agreement was not violated.

AWARD Claim denied.

Clarence H,
Neutral Memb

Qrganization M

%ﬁ*ﬁqr

Dated at Chicago, Illinois
March 1, 19283



PUBLIC LAK BCGARD MNO. 3308

Award Ne. 16
Case No. 17

PLITIES Srotherhood of Maintenance of way Exployes
0
LISPUTE The atehison, [opeka aud sauta Fe ualiway Company

STATEMENT
QF CLAIM *Claim for reinstatement of former ‘lrackman
ke Do carrington, -iddie sivision, 'with his
correct seniority, wvacation, all other benefit
rights uninpaired and compensated for all wage
loss and/or otherwise made whole beginning
May 10, 1982.' account the claimant's name
being improperly removed from the seniority
 roster for fallurs to respond to recall.™
PINDINGS Upon the whole record, the Board findas that the
parties herein are Carrier and Empioyes within the meaning of tha
Raiivay Labor Act, as amencded, and that this Joard is duly constie
tutad under Public Law £9-456 and has jurisdiction of the partias
and the subject matter,

The Claimant was a furloughed employe subject to recall to
garvice. In a lattar dated April 23, 1922, Ciaimant was recalled
to service, effective Ray 10, 1982. re was algo ingtructed to
contact tha Carrier on either Hay 6 or May 7, 1982 for his zasign-
ment. On May 9, 1982, Claimant contacted the Carrier and advised
he could not report on May 10, 1982, The Zlarriar rave him permission
not to report on May 10, 1982, but he was expected 5 report on
May 11, 1982, <Ciaimant did not reapond to recasl o Hay 11, 1982
as directed, In a letter dated ay 12, 1982, Carrier advised
Claimant that his name was baeing rumoved from the senicxity roster
in acrordance with the provision: of wua ., Srtinn [€) rv che

Agraexent.,



Aaward No. 16 — 3208  __
Page No. 2
The pertinent part of Rule 2, Section (¢) reads as follows:

“xxxx fallure to report on the date indicated

in the notification of recall, not to exceed

fifteen (15) calendar days from date of notifica-~

tion of recall forwarded to the employe's last

known address, without a satisfactory reasgon,

will result in forfeiture of seniority in the

class where recalled.”

The Organization contends that Claimant was discharged without
the benefit of a formal investigation in violation of Rule 13-
DISCIPLINE.

Rule 2, Section (¢) is gelf-eXeCuting and provides that failure
to respond in timely fashion results in an employe being considered
resigned. Our conclusion that the rule is self-~executing and provides=
for an automatic lo=s of seniority is consistent with numerous awards
of various Divisions of the National Railroad Adjustment Board.

Thia type of self-executing rule is not within the contemplation of
Rule 13.
We have reviewed this record in detail and find no probative

evidence to showv Claimant complied with the mandatory provisions of

Rule 2, Section (c). Therefcore, Carrier did not violate the Agreement.

AWARD Claim denied.

Dated at Chicago, Illinois
March 1, 1983



