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ST’ATEMBNT OF CLAfM 

The Carrier acte4 in an arhrtrary an4 oqwicicua ma& when it unjustly a~eseed 
dkcipline of dismissal m Clerk M. L. Blowe co November 4, lSS2. 

gi4rnM;t RlordP record be cleared of the cbar@a bro@t agafmt him on October 
* l 

Claimant Blowa ba rutored to amvice with rank&y and Su other rights 

unimpaired an4 be competweted frx wege loa suet&wd in eeccrdnnce with the 
provisions of Rule 51(e). 

OPDGON OF THE BOARD 

Cla@an~ ups nofifiaj o! an fnve$fgatiqt m a chwga of sleeping while on duty. 
subsaquent to the invuupum be wal dmnxma 

Claimant admits that he ues asleep at St20 a.m. He stated that he had told the 
Chief Dispatcher (at 5:05 e.m.) thet be hd been muble to take hi6 lunch breek at the 
rchWa4 time and that 910 woulb take hb break ttm 

carrfr arguea uat ul flK!ivf&al may eat dltrfng hhl lunch p&xl, but if be ohooses 
not to 40 m be must stay at work an4 may not dcze off. We que8tfon that such en 
intctpretAUm b cmtrollhg abent ramc mar 8peeUIc direction in that m We w&I 
mt8tain the Mm. 

Tha tlOM, upon ~~~ideratim of the mtire reccd and all of the evfdence ffncb: 

The pvdu berein are Curfu and Employee within the me of the RafIway 
Labor Act, al amandsd. 

Thb Bard bu jurbclfctfm wu the mte involved herah. 

The putia to said 4bputa were dva due an4 propet notfaa ot hear& thereon. 
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-ION NO, 2 

In early November, 1982 the Carrier dismissed the Claimant 

(M. L. Blowe) from Service and that diSpute was ultimately 

Submitted to this public Law Board as Case No. 6. 

On January 7, 1985 this Board sustained the claim and the 

Claimant was II. . . restored to service with seniority and other 

rights unimpaired and be compensated for wage 1085 sustained in 

accordance with the provisions of Rule 51(e)." 

The Carrier computed the backpay award on a nstraight-timetl 

basis!it refused to consider the overtime which the Organization 

argued the Claimant would have worked. 

As a result, the matter was resubmitted to this Board for an 

Interpretation of the issue: “IS overtime properly includable in 

the computation of back pay due under the sustained claim?11 

For reasonsr fully Set forth in the April 28, 1987 

Interpertation No. 1, the Board concluded that the sustained 

claim on January 7, 1985. . . Qhould include the amounts that 

the Claimant can demonstrate he would have worked had he not been 

dismissed from servictP, a8 it pertains to inclusion of 

overtime. In es8ence, the Board determined that the back pay 

award should include overtime as long as it is not speculative. 



In accordance with the desire8 of tha parties, 

Interpretation No. 1 did not attempt to calculate the specific 

dollar amount which should be included as overtime, but rather 

the Board merely determined that overtime should bs included as 

part of the sustained claim. 

Thereafter, the parties entered into various discussions 

concerning the amount of overtime which should be included. The 

discueaiono included offers of settlement made and rejected. 

on August 22, 1989 the parties agreed to resubmit the matter 

to this Board for a decision a8 to thrr proper method to determine 

the amount of overtime compensation which 8hould be paid. 

Specifically, they agreed that the issue should be: What is the 

proper method to calculate the amount of overtime compensation 

due Claimant Melvin Blowe under Interpretation No. 1, the 

Carrier's or the Organization~s?~* 

Both parties 8ubmitted pro-hearing oubmiosione to the Board 

and an Oral Hearing was conducted in Philadelphia, PA on Pebruary 

28, 1990. 

The Organization traced the history of this dispute and it 

demonstrated that the Claimant worked significant amounts of 

overtime prior to his termination from employment. In addition, 

the Organization shows that the Claimant ha8 continued to work 

con8iderable overtime since hi8 restoration to service by virtue 

OS Award 6 of this Public Law Board, despite the fact that he ha8 

been absent due t0 injury and illnQ8S. 

The carrier continue8 to insist that no overtime 

compensation should be granted under thea& circumstances. 
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Howev8r, recognizing that Interpretation No. 1 has included non- 

speculative overtime as properly includable in the back pay 

award, it has suggested certain methods for calculating the 

amounts due. Initially, Carrier suggests identification and 

calculation concerning overtime worked by employees immediately 

junior and immediately senior to the Claimant to arrive at an 

average of! actual overtime worked. Secondly, Carrier mentions a 

method of determining the percentage of overtime worked by the 

Employec for a period of time prior to the improper discharge 

related to the actual number of month8 ths Employee was away from 

work between the dat8s of dischargs and restoration to duty. 

The Board has reviewed the prior Award in this case as well 

aa InterpretatiQn No. 1 and has ConSid8r8d the conflicting 

contentions of the parties as to how non-speculative overtime 

should bo awarded to the Employee. 

Initially, the Board has considered the Carrier's assertions 

concerning payment of any overtime under its rules. Be that is 

it may, and without reference to what the Carrier's current rules 

may or may not require, the fact remains that this Employee was 

actually dismissed under Conrail rules and was restored to 

service under the Metro North corporate structure, since Metro 

North assumed the Conrail contract and rules. 

This Interprrtation does not seek to gxpand or restrict this 

matter beyond tha issue as presented specifically to tha Board 

concerning this Claimant in Public Law Board 3406, Case No. 6. 

Moreover, the undersigned is cornpalled to note that any 

offers of settlement discussed while the matter was under 



- 
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consideration on the property, and prior to resubmission to the 

Board for this Interpretation are in no manner binding upon the 

Carrier once those offers have been rejected. This dispute is 

considered without reference to any prior offers of settlement. 

It should be noted that this Interpretation is issued in 

contemplation of the Boaxd's basic view which prompted its 

decision in Ihterpretation No. 1. Once a decision has been made 

that a Company acted improperly when it took disciplinary action 

against an Employee, a remedy should be fashioned which, to the 

extent possible, restores the Claimant to the status and/or 

economic structure that the Employee would have achieved but for 

the improper disciplinary action. 

In essence, it may be that the parties should attempt to 

Vesetn the clock, and by "turning back the clock"compute the 

amount of pay and benefits due, but for the improper action. Rut 

in doing so, it is necessary to utilize a reasonable procedure SO 

as to avoid cavalier speculation having no reasonable basis in 

objective fact. 

The Organization has put considerable stress upon the amount 

of overtime worked by this Claimant suksecruent to restoration to 

service. The Board tends to agree with the Carrier that said 

reliance may be misplaced lnthis case since there can be numerous 

reasons which compel an individual to work. overtime, not the 

least of which being a recognition that a claim for overtime 

compensation is pending. The undersigned ir OS the view that it 

is much more appropriate to consider thy J3mployee1s established 

propensity to work overtime prior to the dismissal, when much 
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evidence is reasonably available, as well as a showing that there 

continued to be overtime opportunities available to the Employee ~~~~ 

during the period of the suspension. 

The payroll records ava~ilable to this Carrier indicate that 

the Employee earned approximately seventeen percent (172) of his 

entire gross earnings for the year 1980 by working overtime and 

achieved thirty-one percent (31%) of his entire gross earnings in 

1981 by a similar device. 

The calculation of a percentage of straight time to overtime 

in an earlier, but comparable, time period is preferable to an 

attempt to compare the overtime earninge of immediately junior 

and senior employees during the applicable period SihCQ there are 

numercus intangible elements to such a calculation, including the 

propensity of those employees to work overtime as contrasted to 

the C%aimant8s known propensity. 

The parties have not requested thin Board to determine the 

exact dollar figure to which the Claimant is entitled, but rather 

to ascertain the proper method to calculate thb amount of 

overtime compensation due to the Claimant as a result of 

Interpretation No. 1. 

The Eoard views the Organization's suggested mathod, 

including consideration of post-reinstatement earnings, to be too 

speculative for the purposes at this Interpretation, whereas we 

feel that the carrier's suggested percentage of straight time to 

overtime compensation method to be a more valid meUlod of 

determining tbQ amount that the Claimant would have received in a 

much lass speculative manner. 
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The Board determines that the parties shall compute the 

amount of overtime due the Claimant for each month during the 

period of suspension on a basis of twenty five percent (252) of 

straight time earnings. The computations shall be made based 

upon the gross amount the Employee would have earned at straight 

time during the period of suspension without the deduction of the 

$6,349.15 for outside earnings. 

The Board, upon consideration of the entire record and all 

of the evidence, finds: 

Tho parties herein are Carrier and Employee within the 

meaning of the Railway Labor Act, a5 amended. 

This Board has jurisdiction over the dispute involved 

herein. 

The parties to said dispute were given due and proper notice 

of hearing thereon. 

1. The Carrier shall compute overtim,e due and payable to 

the Claimant pursuant to the percentage method described. 
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2. Carrier 

of the effective 

shall comply with this Award within thirty days 

date. 

Margaret Connor 
Carrier Member Organization Member 

March 7, 1990 
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