NATZQNAL MERIATION BOARD
PFUBLIC LAW BOARD XO. J404

BROTHERHOOD RAILWAY CARNEN DIVISION
TRANSPORTATION COMMUNICATIONS INTERNATIONAL UNION

angd
BURLINGCTON NORTHERN RAILROAD COMPANY

AWARD NO. 111
Pile No. SCA 21-01-18

STATEMENT OF CLALM

1. That the Burlington KNorthern Railruad Company
viplated ths tarms of the controlling Mressant,
particulardy Rule 35{(a) and Rule 1l4(¢} wvhen thay falled
to investigate Twin Cities Seaniority District Carman John
S. Walsh hafors terminacing hia from Cavylier Servics.

2. That the Burlington Northern Railread viclated
Articla VIII of the Novernbar 29, 1988 National Mesdiation
Agrzemsnt when thay rfajiled o recognize Mr., Walsh’s
Carpan saniority in the Twin Citiss Saniority District.

3. That, accardingly, the Mrlington Northarn
Railroad be ordared to raturm Mr. John 5. Walxh te active
searvice and reizxburse him for sll wage luss incurred
during the time he is being arbitrarily withheld from
activea ssrvics and in additien restorse all frings
banafits including vacation, saniorivy righes uninpaired,
pass privileges and be mads whole for pension banefits
and for any othar banefit that he would have earned
during the pariod of tims that he is being withhald froa
service coumancing Novemksr 8, 1990 and continuing until
Froparly restared £o geiive servics.
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Under date of Cctober 185, 1990, the Claimant rscsived notice
from the Carvier which read in pareinent part asz follows:

your smployment with Burlingtan Northern
R:.i.lzm 1- terainated sffactive Cctober 18, 1990 dua to '
your gruss alsconduct. . . .

At the time this ccourred, the Clainant was an eaxampt employes

working without an employsant contract. He had been prozotsd to !

thia status from a positian as Carman and had retained uniority'
gtactus as a Carman under the appropriate rile. Upan baing notifiad l
As gquoted above, the Claimant inquired as to "vacant pesitions:

witain the zaniority district so that I can axerciss my seniority,

as allowad for ¥ Rule 14¢”. He was than advised by the Carrier as

follows:

This is to advise that bacause you vere dismisped
from sarvice with the Burlington Northern Rallrcad
affective OCtober 18, 1990, Your smployee f£ile has been
clossd. Thexelore i eﬁu\: to axercise your

ly dacl

seniority is respectfu

Rule l4(c) reads in partinent parct as follows:

An snployss inveluntarily relieved from an officizl
4r superviscry position with the Company . . . may within
«-.m.:a {30) calendar days thereafter return to his former
positicn provided it has not besen abolished or a sanior
amployse RAS not exarcised displacement rights thereon.
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The Organigation arguss that the Claimant was antitled, under
the circumstancss of his baing "iavaluntarily relisved® from an
sxempt position, to exerciss his Carman saniority under Rule l4(cC).

I+ fellows, according te the Organization, that any Aisciplinary .
action taken agaidat the Claimant must bsa preceded by an l
invastigatien undsr Rule 35(a}, which of courss did not cccur in
this instance. '

The Organization alse notas that the Claimsant’s lcniority|
retantion as & Carman is ensursd through Article VIII of tha 1986

Nativnal Mediation Agresement.

The Board finds the Organization’s position is corrTact in

inatances uhn-g an exployes lsaves oxenpt status yhile still I
helding smplovmsnt atatus wish _the Cazxisr. Here, bovevar, the
Claimant was terminated from amployment for allaged causs. While
the Carrier had ths cptien (vhich in many cassas is electad) simply
€0 ralesse the Claimant from hiis exempt status, it is net required
to 40 sa. Rathar, the Carriar alssted Lo tarminats the Claimant,

In suppore of thiz poaition, the Carrier citas Fourth Diviaion
Avard No. 2511 (Baller) as wall as othars Zfollowing the saze
reasoning, Tourth Division Awvard statas in partinent part as

follovwst

In ordar for the BJoard to held that claimant’s
carminacion wvas iwmpropar it would be necessary to find
that Caxvier violatad un anforceable limitation on its
othearwise unrestricesd right €0 terninata amployees with
or without sause. But ¢thers WasE np contractual

- ¢



limitation én Caypier’s right to tarminate claimane,
sinee his amploymant was not covarad by any agTrasment.

The Board finds this rsasoning fully applicable here.

AN ARDR
Claim duanied.

MERBERT L. MARX, Jr., Chairman and Neutral Mambar
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ROBERT K. SCHAPER, Employee MNembar

NEW TOXK, NY
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