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The Agresment was vioclated when the Carriar as-
signed outside forckRs to unlosad and distribute
ties Trom gorndola cars at locations between
Stanley and Temple, North Dakota; Surrey and
Harlsrude, North Dakota; Devils Lake and Lseds,
North Dakota: ahnd betwsen Staples and New York
Mille., Minnecsota of varicus dates beganning
Decamber 11, 198% through Agril 22, 1982 (Systam
files T-D-192C, T=-D—-i19&6C, T+D=-205C and T-~M=4Q4C},

The Carrier alsc violated the Agreaament when it
gdid npt give the SBeneral Chairman advance written
notice of ilte intesntion to contract out said
work, as stipulated in thq Note to Ruile 95,

At a consequenze of the atoreseid violations,

Graup 2 Machine QOperator Y, H. Selfors shall be
dllowed pay at the applicable rate for all straight
cime &N Overtime work gerformed by the contractaor
oM Detemper 11, 12, 12, 1%, 16, 22, and 23, 1081
Januery 5, &, 22, 28, 26, 27, 28, 29; February 1,
Tu By &, B, 8, 9, O, 11, 12, 14, L7, 18, 1%, 22,
2%, 24, 2% and 26, 1982. Group T Machine QOperator
fve Jd. Sehneidwr shall te allowed eight (8) nours of
pAY at the Broup 2 machine operator’'s straight taime
rate nlus any applicable gvertime pay for work per-
formed by the contractor on March 9, 30. 31 and
Bpril 1, 2, 3, &, V. 8, ¥, 12, 13, 14, 19, 14, 19,
20, 23.' arg S, 1983,

Upon the whnle reoprd, atter hearing, the Board finds that the

pariiss

hErein are Carrier and Esmployess within the meaning of

the Hallweay Labor 4cl, A% amended, and that this Board is dulvy
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caonstituteyd under Public Law B9=-4%4 and has jurigdiction of the

parties amd the subject matter.

The Claimants herein, Group 2 Machina Operators, were ragularly
assignecd in the Carrier’'s roadway sguipmeant subdepartment working
at Minot, North Dakota and Steaples, Minnasota at the time of the
incidents involved in thais daspute. On the dates specified in the
claim in LDecember 1981 and Jgnﬁary through April 1982, Carrier
contracted out the work of unloading ties from gondola cars at
various locations in North Dakota and Minnescta ta the Herzog
Manufacturing Company of St. Joesph, Hzésnu}i. All +the points
involved in Minnesota ang North DakotR were in Carrier's Twin
Citins region. The ties were removed Trom the gondola cars by a
gspacial machine known as &4 "cartupper.' Carrier did nat own such
d heDPLNE and a machine was available from the contractor only
with 1ts own oparator. At varicus points during the unloading of

the the hies, Carrier's own maintenance 3f way forces were used

tw sssisl in the unloading process.

The record indicates that prior to the svents hersin, over a
periord ot many decsdes, ties had been shipped and unloadaed on the
right of way after arriving in either cattle cars or flat cars.

Wharn they arraved at the work locations they were unloaded by
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mapd. This function was pertformed by tr;ck forces. In 1977,
Carrier attempted to move ties arid gondola cars amd there were
many problems with the track forces in attempting to unload them
by hand, in }act, dH Cfebruary 28, '1?77, the Vice Gengral
way emplovees wouwld not be asked to unload ties under the
conditions which prevailed when they were shippsd in  gondols
izars, Larcier responded at  that tim& in 1977 &advising the

Organizetion as follows:

“Please be advised that it is not the policy of
tha Minnesota Division to unlead ties from
gondola card. 17 we Jdo regtexve any ties loaded
n gondola cars. we will make arrangaments to
unload 1n same other manner.®

The epzord  Lndizates that the alternative methods Carrier
amployes wers Wwsing its own forces with @ither lodomotive cranes
ar othar o&ghines and also wesing dontractors, such as Herzog,
whlich wae 2quipped for the particular task. Apparently, Carrier
detarmined that it was much more etficient to unloao ties from
yondola cars by which muth larger gquantities could be shipped,

than Lln any other manner.

Fotitionsr arguaes i1 Rssonce that the Carrier viclated the Scooe

Rule with Note to Rule 33 es well as Appendix F dealing with the
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Mediation Agresment of October 7, 19%% in itts actions in
contracting out the work af removing ties o thé Har:aq_ Company.
FPatitioner maintains that thé wark of ruﬁnving ties féam various
ra;lrmad- c;ri has been hiQtnri:a}}Q and axclusively the work of
its members and, further, that Carrier was gbligated under Ruls
5% qu Lis Noie, in pnrti;ulmr, Lo notify thé Srganization of its
intantion o cantract out such work, If'£hi wark, indasd, was a
change in method under the Mediation Agreement. again Carrier was
abligatad.‘;s the Grganizatioﬁ Qlawn it, to natity the Fetiticnar
wf its intention to make a material change in it operations. In
githar event the Urganizetion insicts Ethat Carrier violated thme
Agresment, 1in particuwlar the entire Scope Rule, by contracting

oul ‘work which was custcmarily performed by esmplovaeas in the

track department.

Carvier'€ argwnent may be summarligd to indicate that tha wark aof
unlioading ties from gondola cars has not been historically. and
Hy systamwide past practice. the exclusive work of emplovees
coverad by thae Maintenancs of Wiy Agreemant and, in partiesular,
not by Machine Opgrators. The work i guestion is 1ot specifaied
in tha Scops Rulw of the Agreemsnt and since @xclusivity as wall
in tearms of practice has not beer established, the claim has o
Mmewertt «a Carrige wiews 1t. Larrier insists that thers was no

crtolation of Lthe Note toe Rule 8% 1n i1te actions. Carriar relies,.

Yo~ 073
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11 part, an Award No. 8 of Public Law Board 2206 which specified

. ' -1 - —
- - . . it

it pertinent part:

+ pwm e © e

"The Scope Rule of the parties’ Agreemant, like

“that ot the Capitol‘'s MB, is & genaral scepe
rule,. In such circumstances the Organiza-—
tions prevail under the Note to Rule 55, must
Fhow reservabion of the disputed work to
Meinlenance of Wavs emploveRs Dy  eXGlusive
systemwida."”

& careful check of the record of the dispute does not support any

pr ypirshion tnat the word of unloadaing ties from gondola cars has
teen peRrformed axclusively by ﬂmplcye;; &D;EFBU by the ﬁqrcs&ént
it guestion. In fact it is evident that for at least ftive years,
wince 1977, Lhe removal of ties from gondolx cars has bad a mixed
practice using both cutside contractors a5 well as employer’'s cwn
track  forces. Thus Fetitioner has not met 1ts burden of showing
wither axclusivity or aven cusiomary pertormance of the disputed
work by ite own  members. Furither, it 18 evident that the
particular tashy specifiod in the claims are not spelled out with
particularity in the Scope Rule. Although it 1s true that track
forcas have custtmarily and historically unlosded tias by hand
frrum war wts ather types of Tarrier’'s Qars. that 15 not the issue
ustore this Boerd., By i1tz l«4nguage, the Note to Rule 55 doses not
sreclhiwie the finding that work must e «t least customarily. if

net  arclusively, performed by employees represented by tha
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Fatitioner for Lhe Petitloner to succesd. In this instanca, the
work was neithar exclusively performed or customarily performed
hy treack farces nor was the work speacified in the language ©f the
scohe rule, The Bemarrd is constrained to conciude, in view aof the
fact that F‘etitiunér‘ has failed to demonstrate that the work 4n
guestion was reserved to it by agreement, custom or practicm,
that tHe claims mugst He dismisssed for lack aof proof. (Sea Thard

Division Lward =L27&.)

AKWARD

Claim dismissed for lack of proot.

I

1. M. Lieberman, Neutral-Chairman

k. rlogyheky. <::j‘ .
Careier Mambar M_J Employee Member

St. Paul., Minnesota

’Jynwf’. 1998
,#Mz?
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NT_TO 6 C_LAW BO NO. 346

In reaching its decision in this casa the Majority stated that:

" A caraful check eof the record of the dispute does not support
any proposition that the work of unloading ties from gondnla cars
has bocn porformed exelusively by employees coverad by thae
Agreenent in question. In fact it is evident that for at laast
five years, since 1977, tho removal of tiee from gondola cers has
had a mixed practice using both outside contractors ay well 2
coploysar'se own track forces. wik"

and that:

" &dw Although it is truo that track forces have customarily and
historically unloaded ties by hand from various other typas of
Corrier's cars, that is not the issue before this Board. W+

The Board goes on to deny the Claim based upon the Organigation's
failure to establish that the tie unloading work involved here was exciu-
sively performed by Maintonance of Way forcoe, The Board's determination is
in arror as follows:

Pirst, this dispute involved the Carrier's uncontested failure to give
the General Chairman advance written notice of its intention te contract out
the Lie unloading work in question. This Doard, in considering the gueation
of "exclusivity", departed from the well established body of awards espous-
ing ihe principle that the question of exclusive reservation of work has no
application iu disputes involving the Carriers failure to provide the requi-
site advance nutlce lu accordance with Article IV of the May 17, 1968 Ma-
tional Agreement and similar rules involving advance notlce such as the Note
to Rule 55, In this connection we invite attention to Third Division Awerds
18305, 18687, 18792, 18999, 19578, 19631, 19899, 23203, 23354, 23578, 24137,
24173, 24236, 242BG, 26016, 26174, 26212, 27012, 27185 and Award No. 5 of
Public Law Board No, 4305, Typical therecf is Third Division Awerd 19578,
wherein the same neutral member invelved here, held:

" We have rejected the exclusivity argument in & long line of
cases, starting with Award No. 18305, and ses no recason to
depart from this reasoning. It ls apparent that Carrier has
ignored the provisions of Article IV and hence we shall sustain
Part 1 (& and b) of the Claim."

‘1-
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Third Division Award 23203 hald:

"Carrier argues that the organimation did not have uxclusive
rights to tha work in question and thereivure it nesd not confar
with the ganaral chairman, This Board has addressed the
axclugivity issue i pravious awards and has rejected the
argument that the organization musi prove exclusivity prior to
carriar baing requirad to give notice under Article IV (Third
Nivision Award N. 198574, Lieborman)."

By making a4 detarmination relative to the guestion of "“xclusiv1ty" the
Roard has departed from the well established and well reasoned body of
awards holding to the effect that the question of exclusivity is not appli-
cable in rircumstances involving the Carriers failure to provide advance
notice of its intent to contract oul work,

Becopnd, we submit that this Award is in arror because of the Buard's
datarmination that while track forces have customarily and historically
#nloaded ties "that in not the issue before this Board." The Board is in
arror heceuse this dispute very plainly concerns the Carrier's assignment of
outside forces to perform work unloading crossties along the right-of-way, ,ﬂ-\
Whethar such work was accomplished by hand or with the aid of mechanized
equipment is immaterial, The cipructer of the work inveolved is the central
copcerp. In this instance the Organization established the fact that the
work of unleoading crossiies was work customarily and historically performed
by Maintenance of Way forces. It ism a well established principle that the
Agraoment applies to Lhe character of the work and not merely to the method
of performing it. Apzopos here is Third Division Award 13189 which held:

"Once 1t ig sscertained that 4 certain kind of work belongs to a
cless or craft of uvmployes under the provisions of an Agreement,
either specifically or impliedly, that work beslongs to such class
or crart, rogardless of ths method ur equipment used to perform
the work. The Agreement applles to the character of the work and
net merely to the melhod of performing itv."

In the f£inal analysis, it 15 clear that the reasoning applied in Award
No, 63 af Public Law Board No. 3460 is faulty, therafore, I dissent.

8. W, Weldeier, Vice President



