
PUIS’LIC LAW EXIARD NO. 3460 

Brotherhood at Mnintmnance of Way Emplovss 
and 

Burlington Northern Railroad Comprnv 

20, 21, and 22, 1982.” 

1, - 
The Agremmmnt wa~‘violrted when the Carrirr as’- 
signed outsride forcafi ta, unload and distrzbutr 
tie6 tram gondola car% at 1OcdtiiYns between 
Strnloy and Temple, North Pskota$ Surrey and 
karlsrudb, Worth Dakotij D~vi.1~ Lake and tmeds, 
North Dakota& and betwmsn Strples rod Nmw York 
Mills.. Minnrrata on vnrious dates bagL.nnrng 
December I.1 I 1982 through April 22, 1982 (System 
fLlms 7‘-D-192c, T-D-IS&C, t-P-20% and T-M-404C1. 

2. 

5, 

The Carrier also vrolatmd the Agreement when it 
did not give the Uenrral Cnairman advance written 
notice of its intention to contract out said 
wart!. ar stipulated in tha Noto to Rule 35. . 

As a consequence of the ntoranwid violations. 
Grnup 2 Mxhlncr Opwator V. H. Saltora shall be 
dilowud pav at the applicable rata far all straight 
‘c&me and ovwrtimv work pwrformud by the Contractaor 
on Dwrwmber 11, 12? 14, 13, 16, 22, and 25, 1081: 
Jdnu-r-v 5, 6, 22, 2S1 26. 27, 28, 291 Fwbrurry 1, 
2. 3, 4, s, a. 9, 10, 11, 121 lb, 17, 18, i9r 22. 
?Z* 24, 23 and 26r 1982. Qrauo 2 Machlnc Operator 
:;. J. Schnmidor shalL be allowed erght (8) hours of 
niiv at thw Group 2 machine operator’s straight time 
rate nlun any appllcuble overt;me pny for work per- 
formed ny the contractor an March 29, 30. 31 and 
aprr.t 1. 2, 5, 6. 7. a, 9, 12, 13. 14, 15, 16, ~9. 

FINDINGS 

Anard No. 63 
case NO. 63 

goon the wrmlr r?card. aftor hearing. the Eioard finds that ttle 

p”t’1;les hereln are Carrier and EmpIuv~?es rrithin the mennlnq nt 

t,hc ~z~luk~ ~&lot- &CL, ils am@nded, and tnat this Hoard is du1.J 



constituted under Public Law ST-456 and has jurisdiction of the 

vat-ties and the subject mr+tRr- 

The Cla&mants herein, Oraup 2 Machine Oprretors, wet-e regularly 

assigned in the Carrier’s roadway equrpmont subdepartment workinq 

at Minot. North Dakota and Stapler, Mtnnerota at tha time of the 

:.ncsd@nt.s involved in thxs drepute. On the drteo specifzed In the 

claim in December iP82 SLACI Jsnuirry through FIpr11 1982, Carrrer 

contracted out the work of unLoadinq tree from gondola cars at 

various locatinns in North’ Dakota and Minnesota ta the Hernog 

Manufacturing Compunv of St. Joseph, tl*~hoauri. A11 the point8 

invalved in Minneeotr. and North Dekota were in Carrimr's Twin 

Cities region. The tier were removed from thr gondola cw-s by e 

5pEK..i.%31 machu~o known as a "Kdrtapper." carrimr did not own such 

ui ;14YchLnE? &nd d mechlne WPE available tram the contractor only 

u;.ith ite own operator. At various points during the unloading of 

Ihe the .ksee, Cirrier’r own mrinten&nce If way forcee were ueed 

to rssrst in the unloading prqceee. 

The record indicates that prior to the event5 herein, over a 

ver’~or~ ot mnny decb\des, ties had been shipoed and unloaded on the 

r;Qht Of wav after srrivlng in eithar cattle cars or flat care. 

&Jhen 1-.lwy arrA.ved It ths work 1oCaticlnS they were unloaded by 
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hand. This fcinction was performed by trick forccu. Irl 1977, 

Carrzer attmmptad to move tiRu arib gondola cars 
J 

and there were 

many problems with the track forces in attempting to Unload thorn 

by hand. In fact. p On Fabruarv 25, 1977, the Vice General 

Chairman of ‘the*- Orgarlieatian requested ihat the maintenance ot _= 

WPV emploveerj would nat be asked to unload tier Under the 

conditions which prevarlad when they were ahlpped in go&la 

r.-a.r*. Carrzor respcrrdod iat that tfme fn 1977 advising tile 

Orq.wtirdtion *s fol lowr: 

oGFa~a~~ bm advised th6t iY IJ not the policy of 
the Minnartota Division to unlaad tire from 
gondola Parr. 17 WP do receavc any t&au loaded 
in gondola I-'PI-S~ we will make arranqements to 
unlctad >n some othrr manner.” 

The rf?COVd indrcates that the alternative methods Carrier 

eep I OYeO were uarny iix nwn farces with either locomotrve crmes 

or other marhrnes end ala0 using contractors, such as Herzo9, 

-hlch WELC +quippod for the partrcular task. Apparently, Carl-lOI- 

J~tnrmrnsd that I t was much more st?Fcient ta unload ties from 

yondola cars by which much larger quantities could be shippod, 

than In any other manner. 

F’ctLtiorwr ar9uus u-i arssncr that the Carrier violated the Scooe 

Rule with Notr to Rule 95 as wall es Plppendix F dealing with ths 

, 
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Mediatian Clgrsmment 09 Octobar 7, 1939 in its actions in 

contracting out t.he work. caf removing tier %o tha Hsr:o?, Campany. 
, 

PetltiOllRl- mAintAino thAt the work of removing tics from VAILLOU. 
. 

rarlroad carm has been historically and rxclusfvclv tha work of 

its mombere And, further, that Carciar- WAS obligated under Rule 

53 and L~S Note, in particular, to natify thre Organizatim Of it8 

zntention tu contract out such work. 16 the work, indeed, w.* A 

change in method under the Madlotion f?grcemant, Again Carrmr WAS 
3 

obligAted, :dc the Organization v&ews it , to notify the Petitioner 

lxf its Intention to maks a material change in its operations. In 

afthar went the UrgarlizAtian &nAiete khAt Carrlrr violated the 

Ayracrmeot, in pe.rticulat- the entire OCOPO Rule, by contracting 

0~1: ‘work whtch was custemarrly performad bv Amplo~ees In %he 

track department. 

r,n~-r~er’s nraununt mry bs ~Punimsrlzed to IndicAte thrt the work of 

unioadlng ta.0‘6 frcm gondola carF ham not bren hi,taricallv. rnd 

hy systamw~ds past practice. the euclurive work a? emplovees 

caversd by the Maintenance cf tia;ly Agreement and, XI particular, 

riot by Mnct-ine Opuraturs. The work or: queAtron is not specified 

in l:ht# Bcope Rule of the Qgraemenr. and cincI) euclusivitv oie wall 

in terms uf practice hAs not Deefi established. the clarm has na 

mLIr , t di carrier vxowc it. I:Arrier inmists thrt there WPE no 

iralatiorr of thu Note to Rule 55 rn its Actrcnr. Carrier rslias. 
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&*I part I on PIware NO. ._ B ,of’ Publx !AW Board 23.U which specified 
;:. ;, .‘,. , 1.i 

A.R pertinent part: -. '- 
-. .I ,. ,'~ .\" . _ 

“The ‘S&do 'kblo'of the p&ties' Flgreement, lilk 
that of the Capitol’s MBI ir il general scope 
WlR. In such circumstances the Organlza- 
tions ureva+,l. under the Nate tu Rule 55. must 
STOW roeervatian of tha tilsputed work to 
MamLenance nf iJvvs empl.ovees bv oxslusrve 
svstcmwide. I*’ 

A careful checLc of the record of the dispute does not support any 1 
I. 

p~qp~:~,~t.~on tnat the work oaf unlordlng tims from gondola cars has 
1. . 

beer1 parformati exclusivclv by employees covered by the CIaremmmnt 

.L* questzan. In fact Jt is evident that for at least five years, 

rince J777, thr removal of ties from gondola cars has had a mzxcd 

r;raetlce using, buth cutside contractars as well as employ,er’s own 

C.racI: forces. Thus Petitloner has not met Its burden of showzno 

bithur’ enclusLvltv or laven customary Performance Of the dispufec 

*unri: by its PWll members. Further, &t ss evident that the 

vartxcclar tasks spseiffled in the claims are not spelled out with 

particularity in the Scope Kulm. Although it zs true that tract; 

fctr-ees have custnmarilv and historically unlmdod tics bv hand 

ZI-irm ‘.‘?r ICUAS other types of Carrier’s cars, that ‘~6 not tke issue 

t.e?tow .tt,;s Woe.id. Wy rtz lanqusqe. the Note to Rule 55 does not 

:,rsc ! I Illk’ tt1u flndxng tmat work must be rt laa~t customarily. if 

r1CZl- ?xcILlcIvPly, performed bv emulovres represented bv the 
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Petrtionnr- for the Patztsontr to rucciod. In this rnstoncrr, the 

work warn nrither e;:clurivrlv performed or customarily pmrfcrmmd 

bv track forcec nor warn the work mpmcifimd in the tanguaqm Q'? thm 

S.CCJPO rule, The Board io canrtrrinrd to conclude, in view of thr 

fat Ch&t: F'alAtluner has ,fail@d to dmmonmtrite that'the work in 

quest.zon- was rrmsrvrd to it by agrmemmnt, custom or practlcm, 

thaat the claims must be dls'miSSmrd far lack of praaf. (Firs Thard 

Claim dimrn~mmed for lack it proof. 

* . . il. Limberman, Neutral-Chairman 

St. Paul. minnecota 



In reaching its decimian in thfm ea.. the M+xfty ntatod that: 

u A careful check of the record of the dispute does not support 
any propoaitien that tho week of unloadina ties from gondnln oars 
has boon porformod exclusively by wnployees covered hy the 
Agreement in qusstion. In fnct it is evident that for at lesst 
rive pars, sines 1!177, the. removal of ties from gondola cars has 
bad * mixed practice usin.$ both outaido contractors as well ass 
cmployar's own track forcu. hc*" 

and that: 

1, *** Although it is true that track forces have customarily and 
historically unloaded tiea by hand from various other typa. of 
Carrier's CAX!s, that is not the imum bmfors this Board. lkJrk” 

The Board 600s on to deny the Claim baaed upon the Organiestion’a 
failure SO aatablish that the tie unloading work invalvod bore wan oxciu- 
sivsly petformed by Maintonmcc of Way foroos. The Board's dotormination i# 
in e.Fxor BB follows: 

w, this dispute involvnd tho Carrier's uncontested failure to &ve 
the Ge;wral Chairman advance wrZttss notice of its intention to contract out 
~ha Lb unloading work in quastion. This Board, 
or "exclu.lvity", 

in considering the question 
dspartad from the well established body of awardo sspous- 

ing tlro principle that the question of exclusive reservation of work hae no 
applico~fon ix& disputes involving the Csrrlere failure to provide the raquf- 
sfcs advance xw~lce III accordance with Artlcls IV of the Hay 17, 1968 Nn- 
tional Agreement and similar rules involving advance noLice such (IS the Note 
t.~ Rule 5s. III this connection we irwite aLLentfon to Third ~ivfslcn Awards 
18305, 18687, 18792, 18999. 19578, 19631, 19699, 23205, 25354, 23576, 2413'1, 
24173, 24236, 24280, 26016, 26174, 26212, ZtOf2, 27165 and Award No. 5 oi 
Public Law Board No. 4306. Typical thsracf fs Third Division Award 19570, 
wlrereAn tile fame neutral member involved hbra, bald: 

M We have rejected tbs exclusivity argumwt In a lo=& line of 
c**es, starting with Award No. 18305, and see PO rotwon to 
depart from thia rsaaoning. It IS apparent that Carriar harr 
~~~orad the pravisians of Artic;ls IV and hence we shall sustain 
Part 1 (a and b) of the Claim." 



Third Divisjon Award 23203 held: 

“Carrier 816um6 that th, oX8sn~ratlan did not havr ux~lualvs 
rights to Lhr WC& in quo6Lion and thsrsiora it naed not confer 
with lh6 peneral chairman. This Board has addr6666d the 
sXdl6iVitY i6sU~ id previous awards and lratl rejected LIIH 
argumant that the organization muoL prove exclusivity prior to 
carrier king rsqnirnd t.o give notice under Article IV (Third 
nivi6iOn Award N. 19574, Liebcrman).” 

By making a determination relative to the qualltion of "oXclutiiVity" the 
Rnnrd has depart-d from tha wall established and wall reasoned body of 
award6 holding to chs sfksct that ths qUO6tiOn of exclusivity is I-C,C eppli- 
cable in nircumstnncas involving the Carriers failure to provide advance 
notice of its intent tn contract OUL work. 

i%?.ald* we submit that this Awsrd fs in error bsxause of the Board's 
dntorminatisn that while track forces havs customarily and historically 
llnload6d ties "that in not the issue before this Board." The Board i6 in 

~rrnr heeou6~ this disputa very plainly xxx~cernti the Carrier's assignment of 
outride force6 to perform work unloading crossties along the right-of-way. 
Whether such work was accomplished by hand or with the aid of mechanized 
equipment is immaterial. The vi&artrc.ter of tha wprk involved is the cantral 
COllCWT4. In this inatanoe the Organization established the fsct that the 
work of unloading erosrtiss was work customarily and historically performed 
by Maintenance of Way forces. It 16 a well established principle that the 
hgrsoment applies to ths character of the work and not merely to the method 
of performing it. Apropos here is Third Division Award 13189 which held: 

"Onto it is ascertained that a certain kind of work belongs to a 
class or craft of employss under the yruvisions of an Agrsament, 
either specifically or implfedly, that work belong6 to such class 
or trait, rogar~i~ass of the method or equipment used TO perform 
ths work. The A8rasmsnt appllea to ths character of the work and 
not mermly to thm meLhod of pertorming it.- 

IXX the final analysis, it ia clear that the reasoning applied in Award 
No. 63 af Public Lsw Board No. 3460 is faulty, therefore, I dissent. 
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