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Award No. 64
Case No. 64

Fall TES - Brotherhood of Maantenance of Way Embloves
o - and - )
DISEUlE Burlington Northern Raillreoad Company

SIATEMENT "1. The Carrier violated the Qukegmant when it re-—
oF gralm: called Junior Sectiocnman K. E. Dovle to till
W bemporary vacahcr as Dook HMelper from Febru-
sty 1. 1982 to March 15. 1981, instead of re— =
calling Sectrzomnman D. J. Mausolt who was senior,
available, and willipg to fi1ll that vacancyv. o

-y

2. Because of the &foregaid vigFation, Sectionman

e J. Maneold shall be allowed 32.100.40 olus

ary and =11 cvertime pay alldwed junior employes
F. k. Dovie, duwring the cilaim dates.®

FINDINGG = . . .- — — - Come T -

Upon the whole record. afler hearifng,. the Board findg that the
partige nherelin  are Carrisge and Emploveés within the meaning of
thie Raadlway Labor fct, as amended, and that this Board 15 dulwy

consts tuled vnder Fublaiz Law 894584 and has jurisdictian of the

pertiles and the subyect malter.

The recoird indicates that Claimant had a senicrity date of March

17, 1980 and Mr. Dovle. aleo a Sectionman, had & seniority date

ot March 26.. 1980, AL the time of £hé_dispute herein. bolh

eaplavess ted been Turlouahed as & result ot a forre reduction.

The record dindicales that the parties sidned and entered into a

il
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new reglonal ocang agreement on December 17, 1981. In Januarv of
1982, the Seatble rogion of Carrier commenced operation of a
regaonal  steel gang. In order to aclivate the gang. a number of
whplovees tad to be recalled from furlough. In this period of
time Darvier delermined thal it wouwld be necessary to fill a
Lerporary ook Helper’'s vacanoy Dn othe gang pending bulletin and
Lasslanmanl. In order to fulfill thalt need, Carrier recalled
Sectiornman k. E. Dovle to- fill +ithe temporary vacancy. He
cummenced worl on February 1, 1982, Claimant was recalled and
roportod for wor b oon March 22, 19B1l.  The reécord  also  indicates
Flhat anvther emielovee, a Sectionman famed Galloway. ad &
camipraty date of May 16, 1979 and was recalled and reported for

weitl on the same steel osna on Febroaary 22, 19682. -

Foetitioner relies in part on FRule 9 of the Aareement which

provides o relevant portion as follows:

"When an emplovees . laid off by reason of force
reduction desires to retain his seniority riaghts.
bee must withan ten (10) calendar davs of date so
Al tecled frle his ocame and address an wrriting
o the 1orm supplied for "that purpose. with hiis
foaraman ar supervisor with copy to General Chairr-
mar ., recaapt of whach will be acknowledoged in
wrtting by the Cumpany. He must advise in writing
wf sny subseguent change of address, receipt of
which will be similarly sacknowledged. When new
positions of more than thaely {30) calendar davs -
ciuraticon are established o when vacancies of more



than thirty (30) calendar davs duration ocour.,
empl ovees who have complied with this rule will be
callad back to service in drder of Ltheir seni-
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Freelationer alleages that Dlaimant had T.led hie name and addfagﬁ

L, tameelyv fashion with Carrier as required bv the rule and was

sniztled to be recalled to service in  accordance with his

ity ranbiing when & temporary posilion was available. in

e Case. actording o FPetitioner, Carrier dad not  notifv bham

whiren the Lesnporary position was available and did not give him an

wplorituna b, to return to service: instead Carrier recalled and

el A unior emploves, namilyv., Mr.o Dovieg.

Faetitioner notes that Carrier attempted to excuse its mistake in

tHis  anstance by indicating that Lthere were some difficulties in
cnplementing the new rule and that at  in good Taith méde én
atlempt to abide by the rule in this instance. Carrier’'s alleged
problems, according to Fetitioner. were inéuf%iﬁieﬁt Lo Excuée

rts obvious and clearcut violation of Lhe provisions of the Rule.

recall process.

Ty 1he  couree of that mistabke in ihplem@nting

Claimant was made to suffer which was uwnconscionable from  the

Standpoanlt of the Drganizsation. In addition, Carrier’'s argument

Ll Claimant was nol a propsr Claimant  in Lhis  matter is  an

error since i was entitled to be recalled to fill the temporary

vARCAMNCY by virtuue of seniarity. whethet or not some other
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gl ovee had e beller riabi to claaim the wort.. Fetitioner araues -

Phat e niame of Lhe cTlaimant Lot immateriaal insofar a the

H

vioielion of the Adresment is concerned.  and should be of no

coto e o Carvier {Third Daivislon fiwards 10690 and 18557).

Larrier argues thal thore has been no affirmative showing by the

ik galil cetaon Lhet Cleimant had on file the proper form indicalting

e prams ante <dch ez oand Lhal 1 accoroasnce wilh such form he was
entatlied Lo e rtecalled an adwvance T of T Mr. Dovie. Furthermore,

Pioar b oacar Er R RN LTT-N thal Claimant was nol Lhe sernior emploves o Lhe

caaete s wotnigc e M, Gl loway hed more senicrity Shan e did  and,
Tiwar e fore ., ey sleim 1 iovalad. Im addxtaion, 1t 12 noted that

Jarvpier acled_an good tzath in this instance and all available

avan ooy wets smmevtealely podl Lo worl and_svery alitempt was made

P LarrLner Lo propary Ly recall emnplovess o protecl | Lemporars
e AT L6 . There 1% no eshowing by Lhe Organization to gairssasy

Phae ~latement.

AN treee Woerd anelveos the record of bhis digpute 21 1= apparent
Pt thes rague wf o whother or not Claiments. had Lhe  proper form
TETEA o Tl wesr Nt reaned om Lhe property and, an addataon., 2t
e welft  evidendi Lhat s e form was on file since Claimant was
sodeeod remel e oam Marc!y L9ET. WAL rébnect o the argument that

ol el v 1 ]er impveoper Llatmant an thais dispute, the Board
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dogs naol anrce. This Board believes that the rational for such
cedic Taeaere 1s well eroprevsed in Third Divaision Award 18357 which

tuelele, amter alia, as follows: - . = -

"o of a grovp entitled 1o perform the work
mAay prosecute & claaim 2ven_Gf _Lhere be _others
hpvanu & preterence to L. JThe s<szence of  the
rleim by Lhe Dragsnizeticon is ftor rule viola-
Lian ang the pernalty claim 1s merely i1ncidental
i rtb. The: Ffactk_that anciher enplaovees may have
A o dwetter raght wo mabke the clsaim 12 of o con-
cerne o Darrier and doee nol relleve Carrier of
Fhie waodatron end penalty ot ising therefrom.
e bhes Boars wviows 1t, there iz no douvbl but that Carrier did not
ades byt semaority recall provisions of Rule ¥ cated suprs.
I bhirse sielarnce , Claimant was availalile and should nave been
caliend o wreference cto Me. Doyle. S In accordence with
Yonistending prackice, however, amnd 1n view of the ooints made by
Pt v 160 wvrr thiee score. Claamant is ndt entitled to overtime pay
Ay wlacte He os entiriled. howesver, for payment for all time lost
b e redut)t oof L dmpreoper assignmeart Ly to March 12, 1982
wncluding streaxahbt Lime for any overl.owes worh by My, Dovie durinao

bhe clarm pordoad.s - — oo - - -



AWARD

e Claim sustasanend.

L. Clazmant shall receive straiaht time pay ain the
amount of %7, 102,40 plus straight. time for any
wveer taime pav allowed Mr. F. E. Dovie duraing the
perlod Terom February 1, 19282 throwugh March 19,

igga.
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Carrier will comply with the Award herein within

tharty (30} davs from the date hereof.

L. M. Liebe?ﬁ;n. Neutral~8hairmaﬁ

W. Hodvnsby.
Carrier Member

78 (45,

St . Faul., Minnesota
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