
PUELIC LAW BOARD NO. 3460 

,Award No. 67 
Case No. 67 

PARTIES Brotherhood of Mwiwenance~ of Way Employes 

ion and 
DISPUTE: Burl-ington Northern Ra,ilro&d&Co. 

STATEMENT 
OF CLA!M: 

‘( 1 The Agreement was violated when the CarTrier 
assigned outsldr ~for-ces to peP for*rn ‘Si,.!W 
remoVa 1 work at the Duluth-Supericv Termins! 
on January 24, 25, 26~,~ 27 and 28. 1982. 

2 As a. consequence of ~the aforesafd violat iotI 
Claimants T. Wi~l~~liams. 0. W. Kolodzeske. _I (1’ 
Parker, R. Porter. W. Mercier, 0. Koecher‘. _!. 
Peterson. -G. Bertran and G. Eklund shall eoc!; 
be allowed compensation at t he i r respect iv* 
straight t’Ime and t ,i me and one-ha 1 c r d ,: &! .( 

from equal share ‘of three hundred and thirt., 
&n (336) total hours’ (one hundred sevent;‘-s;.~ 
(176) straight times hou t-s and O”e tlUllcl~‘2-‘? 
,;ixty (160) over.time hours) of work per.for,~w~. 
by the Contractor forces on the dates refer~r,e.~~ 
to in part (1) hereof.” 

llyon the whole record, after hear-lny, the 6oard finds that v !,e 

parties hevein are Carrrer and Employees within the meaning of t:?+ 

Railway Labor Act, as amended, and that this Boacd is d I, I ” 

con~sti~tuted under. Public Law 89-45~6 and has jurisdiction oi t!w 

parties and the subject matter. 

The dispute here,in deals with the period ~of t.irrle already refer-i-r,:. 

to in Awar.cl No. 56 of this Board. During the week of Januar*) 24. 

1982, d sever-e winter storm hit the entire area Including c Ice 

Duluth-Superior-Allouez Terminal resulting in the- &&l:rre .3r’e* 

bsino buried under- tons 0i snow. The vesult of this bl,ir+aro w-5 

.- 



effectively the halting of all train ope+ati&s in the Termina~l, 

I‘ar-rier here,in, together with most other enterprises a n d 

government units in the area. declared a ~snow emer’qency~ .a~>,? 

attempted to marshal1 all available for*c& and equipment to clear 

the snow and vestore normal operat,ions. The efforts to clear the 

‘5 n Oh continued ~thr~oughout the entire period of this Claim. 

star-ting January 24 and continuing through January 29. i-he 

evidence in the record ,indicetes that, wi.th all f-or*ce% marshalled 

and a 11 equipment bring used. Car-rier was-unable to clear the %(IO’C 

away and haul it from the Terminal without outside assista,ro;r, 

Car-rier for‘ces a n d equipment were being worked BS nearly ,3s 

possible aroun~d the clock in order to achieve the desired result 

In add,ition. Car-Pier- contr-acted four fr-ant- en~d loaders and tw” 

motor graders f I‘Onl outside contractors. toyettler- with ttlelr 

driver-s, to assist .in the operation. Th,is selection was maae 

after Carrier attempted to call thr<e o~~fTiiF~- fi Ffij jnd ~‘enqui red 

whether- or not equipment was available without oper-at~ors so that 

Carrier’s employees, if ava<lable,- could be utilized. None of tlw 

con t rat tot-s were will,ing to furnish mach.ines without operator-L; 

during the snow emergency. It must be noted that Claimants 

her-e,i n , together with other Carvier- machine operators, were fuliv 

employed at the time, attempting to clear the snow from the 

Terminal. 

Petitioner insists that the work of -then 6haracter- involved has 

customarily and histor-ically been performad~ by Carrier’s Roadwa,,, 



Equipment Sub-Department Employees as reserved to those employees 

under many rules of the Agreement including Rules 1. 2 and 55 

Petitioner” imaintains further- that the pur’pose of the Agreement ,;1nd 

the scope rule was violated and defeated by the actiOn of Cari-ler, ~~ 

in this instance. It is urqged that work of a class belonyed ECU 

those~ for- whose benefit the contract ~~!b!elS made and that the 

assignment of such work to others. not cover-ed by the Agreement. 

Additionally. Petitioner notes that in a letter is a vdolation. 

dated October 1 

Relations specff 

the scope of the 

1. 1971, the Carrier’s Vice President of Lab~or- 

ied that Rule 55 classifi~es woryk that comes under, 

Agreement Thus, Rule 55 and the work therein i:, 

an integral component of the SCOP@ r-Ii1 e Petitioner at-qie5 

I:urTther that there were3 indeed contvactors who would have leased 

equipment without dr,ivers or operator-s on the- d~a t es in quest ior, 
-~ 

and. furthermore, that Claimants, though employed, did suffer d 

loss of work opportunity as a result of Carrier’s actions. 

Carrier’s principal argument is that .it properly contr.acted the 

snow remova 1 work during the emergency In addition. Carrier- i 

3rgues that t:her-e ‘is no evidence whatever escabl ishing that snow 

remova 1 work is war-k cusromarily performed by employees in t t1e 

Maintenance of Way Department. In this instance. many crafts werse 7 

used to accomplish the desired snow removal work, in addition to 

the outside forces, and in addition to employees represented t>k 

this Organization. ~Ca~.rier did not have additional equipment they 

could use and, there.fot~e, was unable to handle the work without 
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using outside contractors. with thwir equipment, to relieve the 

emergency situation. I n addition, Carrier notes that the 1 

Organization has nut proved that there were indeed contractors who 

would have had equipment ava<labl& with&t oper-ator’s during that 

particular snow emergency period. 

This dispute turns on two prfnclples. The first one was address& 

by this Board in Award No. 56. as weli~ as’ in Award No. 65 OT this _ 

Board. In those awards, the Board indicated that there was no 

ev.idence that the remo-va 1 of snow was ~exclusively reserved t 0 

Maintenance of Way Employes. Perhaps, the most important element. 

however, with respect to th,is dispute. is the last paragraph oft 1 

the note to Rule 55 which reads as follows:: 

“Nothing herein contained shall be construed as restricting 
the right of the Company to have work customarily performed 

bY employees ,inc luded in the scope of this Agreement. i 
per-for-med by contract in emergencies that affect the movements 
of tr-affic when additional force or equipment is reqwired 

u P such emer-gency~ condit.ion: .in the shortec t t 
‘le. ” 

must emphasize the fact that the particu 

to 
“If 

ar 

circumstances ‘Involved her-ein. a bl irzard~ Andy a to’tal ha1 t to sl 1 

operations in the Terminal. clearly constituted an emergency. 4s 

such, tt1or.efore. the note to Rule 55 absolves Carrier fr-om all 

restrictions in dealiny with that emergency 6ituation. Even i t 

Petitioner were cot-rect ‘in ‘its other- assertions and contentions. -~ L 

it is apparent that, during the emeryency. Carrier was permitted 
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to “se outside contracted forces and/or equipment in an effort. ~tu 

reduce the emergency and clear it up in the shortest possible 

time. For these reasons, therefore, the claims must be denied. 

Claims denied. 

--L ----------- --~-----_-__------.-- 

I. M. Lieberman, Neutral-Chairman 

St. Paul. Minnesota 
A”M?-- , 1988 
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