FUBLIC LAW ROARD NO, 3460 - ’ -

Oward No. &8
Case NoO. 68

CARTIES © . Brotherhood of Maintenance of Way Emploves
T antd o . } ) .
DIgEUTE B Burlinaton Northern Railroead Company

SAIATEMENT “i. The Cerriecr vaiolated the_émigg@pﬁimﬂhgnﬁrgmpving_Z

O CLAIP: . F. Tavlor from service February 19, 22, 23,

T84, ZEL D26 and Mareh 1. 2. 20 4 and D, 19B2 pend-—
Lhg investigation. 7

. That Clsimani S. F. Taylor be alltwed eighty-eight
nours straight time pay at his reqular rate of pay

vive fifteen davs’ meals and liren allowance st
BL.45 per dav."

EANDINGS - : - T T T

Upon the whole record, after hearina, the Board findse  that the
parlres . hwerein  sre Carrier” and Emploveés within the méanlnq of

Fher Raalwasy Labur Acl. s amended. and that this Roard s dulv

funstituied under Public Law 89-456 and has jurisdiction of the

narties and the subjiect matter. ) )

T Fyes record reEvaals that Claimant was removed from service on

Feraary 19, 1980 pending *iﬁ:'iﬁ§;étiqa{ighfwﬁzgh Was héldfgn
Fehruary 2é&. 1782. The transcript of £hat investimatiun- was
Pobew B mAatde  aw the teape a0 which Lhe proceeding was recorded was
defactive, aflier T OLTE Httem&t% ?méﬂé’mlbﬂi§e{;ie95n ﬁﬁé

trrel amomy . it was determined thel nu‘trahsurlptlon could be. made



ane based on thaie fact, no daiscipline was assesSed. The record

dlso Amdicates. however, that a prior series of investigations - =

el Deen eld on February 8, 1982 and Claimént’ﬁad been tound in

viclataon of o number of Carrier’s rules | and was notified on

Maveh B, 1282 that as a restlt of those violations which were

vetablashed by lhe February # investigstion e wazs dismissed from -

HEFVLICE . Thise dispule. therefore, deals only with the period

Trom February 19, at which time he was removed Trom service until -

March %, 1982 when be was dismissdéd. D = 7 ’ '

Tihe facts an Lhis matiter are not in  dispute. Carrier alleges -

that this was a very guestionable employee wilth a very bad record

and that no pay shouwld be awarded under these particular -

circumstances and  in view of bis uwiltimate dismisssal. Carrier B

alaso  notes = fo

4
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FRule 40, Section B dealing with unjust discipline. " That

section

provides as Tollows:

"If at is iopund that an employee has been unjustly
disciplined or dismissesd, such discipline shall
e selt aside and removed from the record. He
whall be reinstated with his seniority rights un— -
smpaivred and be compensated for wage loss, 4T &nvy, )
st iered by him resulling from such discipline or
aimpansion.”

Carrier knows that there is obviously no provision for a per diem =

YO~ D



allowance or other expenses intended to comnpensate an emplovee =
sncler the rule ¢aled above. More amapbriantly, Carriegr maintains
Lhat the record which Claimanl Fad amassed with respect to  his
attendance did not warrant full compensatiorn for the period in
gpaeEaon ., Careier mayntainse that Claimant made his 5wn WOk ;f
recordg and shoold be made whole only to the extent that 1t cowld

be presumed that he had worked during the days in question. B ’ -7

Petitioner argues Lhed Carrier has comceded that its . procedural

crrare ceewlied in Lhe particular ImpasiEd herein and that it was

noerrol . Gerrier @ade no offort to corfrect itz Tmistake By -
comnpensstang Claimant for Lhe Lime lost as a result of Carrier’s ) -
mislabes. The Drganization argues that Carrier must

cmmﬁiy wilh

the schedule radles and in this instance must compensiate Claimant o
ior the time lost as well as the per diem. T oo o I
Firat it must be noted ase the Board has examined the facts im - — 777
this matter. tLhat there 12 no basis whatever for a claim of

BRpEnees of per dien 2s 18 specified in the claim. It also must - )
e npted an paseing that the fact of Clawmant s dismissal has no - - = -
hearing on the dispulte herearn sinte that matier ic the subject of . -
obher claams and has no direct relationshap to the withholding e

from service which 1s at rssuwe in this malbter, ) )

, 2o LS



The Eoard is convinced that Claimant was -unjustly deprived af

comperination  Tor wage loss suffered as the resullt of Carrier s
g Bl ah e, The  onty prablem  ds,.  wouwld Lthe bald approval of Lhe

claim  resulit  an unjusit enrichment. In this particular case the
Board believes that 1t wowuld. Without aeltempting to establish
vy new pranciples or precedontis, and based on the facis mf-thns
case alone, ik is evident that Claimant’'s waorl record has &

bearing  on  the amount of  1ess - which he indeed reslistically

austained . In fact, as has been. established in other maltters.
the Claimant made and sutablished his own work record. (See Award

Mera 2. Fublic llaw Board 1139 and Award N, 12473, Fubliec Law Hoard
2R L) The Boerd believes that in terms of an equitabkle solution

Lo the problem and Yo avoid any  improper payment to Claiman£,

chero pusl e some mitigation of the loss which he sustained

]
|

=
il relates Lo his prior work record. Therefore the amount
claamad by the Organization in this instance shall be modafiged to

the edtent that the average work record of Claimant, that is, the

pevoentage of scheduled days which © he worked during the
immediately pregeeding- 12 sonths will be applied to the amouwnt

3 ad mescl e this instance .  which  shall hecdme the amount of

compensation for hie wages loss. S T -7 o

il



AWARD
Claim sustained in part. Claimant shall
be comperiseated for any expenses incurréd during

aquestion. He shall be compen—
wated for time lost during the _deavs claimed,
modafaed an antcordance with the findinogs above. ; -

not .

the period in

ORDER
the Award herein within

Carrisr will compl with 2
thivrty (20) davs from the deate hereof.
e
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I. M. Lieberman. Meutral-Chairman o

A Hodvinisloy . 67
Carvigr Member

St Paul, Minnesota
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