
Does rrtfole xxx, Sactfon 3 (1) of the October 31, 
~085 uatim-ml Agreement peraft the carfax to aubjec- 
tivafy aelect urndfd4teu for engfna iwrvfcs fro6 4ny 
&pinwity~ population oour~+ without pinary regard for 

rdativa v!rufnmanl sulicrfty a?aldfng? 

SKI genuml qurstfos at. i.66ur b8foro the Kso4rd rrisea frtm a 

partfCUl4t CiFCWMt66Ca $4 th6 6Sl6CtiC4 and SUb68gUfLllt pCmWtiQtI 

cf smplcyeus vftb T?aim sraiority to tht position 05 Ez&mrr. 

%?tiCL U&S #WI a3 t0 ttk4i a?miIability Cf 6UCh poSitiW6. 

Fraimufs frm Corisolidatad District No. 3 vex* eligible for 

training LQ~ tlss Nilson 5ngirnPF6 a,st~iot. mesa rere, 

eventually, ten esployccs d8Wn8d to be qualLffad far the 

trainirrg and who indicated cbatinu%d interrrt in tha program. 



Amanq thhe%e WJXB a black ma.le and a white female, uhc held the 

Least %euiOrtty &zaong the tan candidates, 

Along with training undtrtakcn far athar aeniat~ty districts, 

the Carrier 66h%bd Six Hhtnn ~mpl0y666 to ammmcd training c-2 

Augu5t 8 $ 1988. These included the tour most senior employees 

fcancarning which there is nrt &sputx hare>, tba blkek tmplayee, 

and the famile empfoyaa. The four mthara, all wbita males, were 

saleetad Far traiw clasms cxmnncinq an la#r data% -- thrse on 

septsmbct 12, 1988 and one on Kay 22, x489. 

npOn successful ccmpletion, all ton WPT* given Engintsr 

seniority Shndfng tram th% date of thu c4anancamat of training. 

mis resuitea in four einplqws baing placed in Engineer seniority 
balc~ the txfo black or female employees whho held leas Traiman 

seniarity - It la this result uhich gives rise to the oz-ganlw- 

tfanrs challenge ta the Carrier's action. BSor* opac%fically, the 

Organization contends that; tbm Camfar ia fn ml* ticlatlon for 

salftetinq the b,lacR slpd female employees 5.nstead of four more 

6enfor enployees for th* fnftial Angnst 8, 1988 traf.n.bg program, 

AppliOablt b*kr ia ArtFcla XXf, sqction 3 of the octcher 31, 

19B5 UTU NatiorW hgrremrant, which wbads f# peninant part aa 

fO1~OW6: 

tll Subject tc ths CdLTfer'~ 1-1 obligations, wbut 
ealrctfng uaw applkants for euqhe strvice, cpportunfty 
shall first bs qLv%n tc unployees in train and y7Lrd 
SISL-V!.C~ on tha basis at thnir ralatfve menlority stand- 
ing, fitn666 and other ~lifications he&~ equal. . . . 
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The carrier defends its selection of the black and female 

wtployees out Of senFority Qzxkr Qn me basis <Or the qualifying 

phrase, n(s]ubiect Ea the carriar*s lag&r abliqarkm~. The Carrier 

interprets *legal obZigatiDn* ta reCrer to Federal law and 

regulation as to affkmative action employment and promotion 

oblfgationa. 

This dwiauo conflict betusan first opporturrity by seniority 

and mtaqal. obligati?xW was initially r~vlawe.d in Public Law Board 

m. 5041 mxm&ural~. Award so, 1 (Harx).. in which the Caxriar 

challenged the brqanizatim*s right tc diapke the Carrier*8 

obligation, as it percaived it, to meat Federal law raquiramntc. 

That ward, which is incarprsrated horein by r%ftxonce, found that 

Me organization could properly challenga tia patiiaular a&ion 

tak& by ttre Carrie as to i+ri consdnmcb vitb the Aqrmonsnt. In 

btLtt summary, 45~~ Avatd noted as fallcnn: 

The Carrier maker a ccnvlncing case a% to tb 
acc8&i 'unde'rstsndinq t&at such VegaI. ahligation& 
r&a3? spueifhzallp to affi3mstlw action. 

TLIsre Cm be no drrubt #at the Or~aniration~s claim 
1s bottomed on a spaciZic provision of the agplicabls 
agraamknt which offer8 ssaiority pratectiim. It ia 
equally clear that the Carrier has certain *legal 
&ll atlana* 

4 
edsh my laodify applfcatfon of tiwa 

prov don. 



and othar qualiffcetions" issu@ (which is nat relevant hare]. 1n 

answering the identical qUesFian es ham under rcrgier, MbiC!catat 

Hays concluded ttrat, unlike the sftuatian hera Under review, the 

carrkr~s *legal obligations*" did not sanction rekction wf 

candidates far &Rgi.TLeer froin~&,&& the TiXihaan roster. Howavat , 

in e.muerZng neqatiwcly ,the same qaestiaa as krpfore this Board. 

krbitrator Nays Left cpen the pacribiliz~ that the certier therein 

lrrigW br chsllsnqed in court ar en enforcement procoecU.ng for 

taflimg tw mmkt afiirmatfva action eaquir&ments. Agajnst Such 

crventuality, kzbitzatar Hays retained jurisdktian *tO insure the 

prop- interpretation and appZicaticn of . . . our auerd". 
. I With tbxs quzdenca, attentiannou retlatne to Me precise facts 

beform the Hoard. Lt the Carrf%r had need for m six caridtdates. 

from the Hinton Ofstsiet and had jncludtd #erein Wc .aut-of- 

ornimity-ardor Trainman for affjmmtivt a&ion purpnsttr, this 

Bourd might Veil lava reached & different conclusion. Rowwar, 

bare there were ten candidates all tmntually sehcted, asongwhich 

there is no disputr thst tha blati and IePlafe candidattts uere 

properly FncXuded based on their Trainman seniority. Ths only 

rsmaining qUQ§tioiI is vhetber cht Carrier could have compLfed with 

Artida Xrrf, GSctiQIa 311) -- irtcluding its '3egalobliqations~ -- 

by maintaining the proper r~iority or&m a$ the ten seleoted 

candidates basted on their *ralstivt [Traizmaa] reafority service*. 

Thr Board concludes thet the resulting placemmnt of faux 

wccwsful Engineer candidates behind kh~tu~oagloyees vittt lesser 

seniority was in c=nilict with the seniority reqairemen+8 of the 



. .:. 
1 . 

Agrea!x%tt . Put anather way, the Carrik~ has failcd -21 d&tn6rmtra:+ 

that. in afZcring and providing prmotian ta the black and f%mla 

azqS.oymes, it uauld have not mat its "leq*S obligations* if it had 

&me sa while mtaining the propclr scmioriey ardor of cha ten 

RlPJ~layeos. 

This hiving be%n said, t!m ftabltd is limited to a respansu m 

the specitic qwstian pew33 to it. The question lnvalvcs 

%mbj&ivr" selectfan of candidates and the need for *primary 

ragard* for smfority. In conaonana with the days Award, t&e 

qucmtion aust laa arkswired in the negative. In sa finding, the 

~%ard natea, as it did in PLB %M1, t&at #era am indrad ‘legal 

obligations0 which tha Organization abvicwsly rsccqnisrd when it 

agreed to the teas af AI-tide XST’I, se&ion 3(l). 
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