VATIONAL HMEDIAZION ZOARD
PUBLIC LAW POARD HO. 1510

UHITED TRAHNSPORTATION UNION
and

<SX TRANSPORTATION, INC.
{Formar Chesapsaks & Chiz Rallway--~Propar)}

AWARD NO. 142

Carrier File No. 4{31-1661)
organlization Fille NHo. 20070-T/M

QUESTION AT ISSUR

Does Article XIT, Section 3{1) of the october 31,
1583 Natisnal Agreement permit the Carrier to sublec-
tively select candidates for engine service from apy
{minority) population source, without primary regard for
relativa {(Trainman) seniority standing?

EINDINGS
The ganaral question at isxzue bafore the SDoard arises from a

parsicular circumatanca in the selection and subsegquent promotion
af smployess With Tralnman ssniority to the position of Engineaer.
Hotice was given as to the avallablility of such pesitions.
Traimmen fron Consolidated pistrict No. 3 wers eligible for
training for the Rinton ZEngineers District. Thera were,
eventuslly, ten employees determined to bs gualified for the
training and wha Iindicated continued intersst in tha progran.
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Ammong these were a black male and a vhite female, who held the
least zenlority among the ten candidates.

Along with training undertaken for othey ssniarity districtx,
the Carrler zalected six Hinton employees to commence training ¢;
August 8, 1388, These included the four most senicr emplovees
{concerning which there iz no dispute hare), ths black anmplaoyes,
and the female employea. Tha foulr others, all white males, ware
salacted for training classes comaencing on later dabtez -~ three on
Septambeyr 12, 1988 and one on ¥ay 22, 1385,

pon successful completion, all ten weare given Engineer
geniority standing from the dats of the commensanent of tralining.
This resulted in four employsss being placed in Enginser seniority
balow tha two black or female enployees whe held less Trainmen
gsenfority. It is this result which gives rise to the Organiza-
tion*s challengae toe the Carrier’s action. More specifically, thae
Organization contendsz that the Carrier is in rule violation for
zslaecting the hlack and female enmployees instead of four mare
senior employees for the initial August #, 1988 training program.

Applicable hare iz Avticle XIII, Section 3 of the October 31,
1985 UITU National Agrssment, which raads in pertinent part as

followa:
gsacticn 3 -~ Retention of Seniority
{1} Sudject to the carrier’s lagal obligations, when
selacting naw applicants for engine service, opportunity
shall first bs given to seplovees in train and yard

service on the basis of thair ralative senlority stand-
ing, fitness and other gualifications being egual. . . .
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The Carrier defends its selection of the black and female
employeas out of seniority order on the basis for the gualifying
phrase, "(glubjact to the carrierss legal sbligation®., The Carrier
interpreta Mlegal uobligation® to refer to Federal law and
regulation as to affirmative action employment and promotion
obligations.

This obvious conflict hetwsan first opportunity by seniority
and "lagal obligatlons” was initially reviewed in Public Law Board
Mo, 5041 (Procedural}, Award No, 1 (Marx), in which the Carrier
challanged the Organization’s right to dispute the darrier’s
ocbligation, as it perceived it, to meet Fedaral law ragquiroments,
That Award, which iz incorporated herein by reference, found that
the COrganization could properly challenge the particular action
taken by the Carrier as to its consdotancs with the Agqreemsnt. 1In
brief suamary, the Avard noted az follows:

- . The Carrier makss a convincing case as to the
accapted undez'standing that such "legal obtigations®
rafer specifically to aftirmative action.

Thare can be ne doubt that the Organizaticn’s claim

is hbottomed on a spacific provision of the ayplicabis

agreamant which offers senjiority protection. It is

equally clear that the Carriar has certain *lsgal

obligationg* which may wmodify application of the
provisicn.

Almost similtanacusly with the issuance of PLB 58041 Award Na.
1, an Arhitration Avard was izsusd by Arbitrator Don B, Hays
sopcerning rthe same Agreenent provigion and invelving the same

Grganization and a different carrisr. Arbitrator Hays dealt with
both the seniority/legal ohligation issue as well az the “Cfitneas
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and othar qualifications™ issuw {which is nat relevant horel. . In
answering the identical question as here under review, Arbitrater
Hays concluded that, unlike the situarion here under review, the
Carrier's "legal obligations" d&id not sanction selection of
candidates for Engineer from gutside the Trainman roster. However,
in answering negatively the zame question as befare this Board,
Arbitraror Hays left open the possibility that the carrier therein
might ba challenged in court or an enforceament proceeding for
failing to meat affirmarive action requirements.  Against such
aventuality, Arbitrator Hays retained jurisdiction »to insure the
proper interpretation and application of . . . our award”.

With thix quidance, abttantion now returns to the precise facts
bafora the Board. If the Carrisr had need for gnly six candidates
from the Hinton Oistrict and had included therein Lwo out-of-~
saniority-order Trainman for affirmative action purposas, this
Board might well have reached & different ounclusion. However,
bere there were ten candidates all eventually selected, among which
there is no dispute that the black and fewale candidates were
properly included bkased ont their Trainman asniority. The only
ramaining question is whether the Carrisr could hava complied with
Articles XITI, Section 3{1} ~- including its *legal obligations® -
by maintaining the proper seniority order of the tan sSeleated
candidates based on their "relative [Traiman] seniority service™.

The Board concludes that the resulting placessnt of four
successful Engineer candidatss behind the two smpioyees with lesser
seniority was in conflict with tﬁe sanicrity reguirements of the
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Agreemant. Put anather way, the Carrier has failed Yo damonstrave
that, in offering and providing promotion ta the black and femala
anplovaes, it would have not met its “legal cbligaticns® if Lt hagd
done so while rwetaining tha proper saniority order ©f the ten
enployess.

This having heen szaid, the Board is limited to a response to
the specific guestion posed bto it. The guastion lnvolvas
fgubjactive” selectlion of candidates and the need for primary
vegard® for seniority. In consonance with the Hays Award, tha
question Bust he answvered in the oegative. In so finding, the
 Boawd notes, as iz 4314 in PLR 5041, that thare are indaed "lagal

ohligationa®™ which tha Organization cbviously recognizad when it

agraed to the terms af Article XITI. Section 3(1L).

ARNARD
The gueaation at ilzsue 1s anpwvered in tha negative.

EEHBERT L. MARX, Jr., Chairman and Newtral Menmber
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