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PARTIES TO DISPUTE ey

BROTHERHOOD OF MATNTENANCE OF WAY EMPLOYES *.
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And
NORFOLK AND WESTERN RATLWAY COMPANY

STATEMENT OF CLAILM

Claimant, G. W. Remines, 1030 Meador Street, Princeton, WV 2&740, was

dismissed from service on January 16, 1989 for alleged failure to

comply with instructions of the Carrier’'s Medical Director to keep his:

system free of prohibited drugs. Claim was filed in accordance with ‘
the Rallway Labor Act and agreement provisions. Employes request he be .- .
reinstated with back pay for all lost time with seniority and vacation

rights unimpaired.

FINDINGS

Claimant entered the Carrier's service on August 10, 1981.
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The Carrier instituted a policy on February 12, 1985, modified on

August 1, 1985, by which any employee testing positive For a controlled

substance would be subjéct to dismissal unless he or she complied with the
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Carrier’s 'instructidns’ to retest at & Carrier-designated facility within 45

days’ and provided a, negative sample at that time. Employees then testing
) ! ! ‘I. ! . ! tbl ! , . N .

! . P ‘ ,rji- : ‘

5 ':-‘I‘-;-\‘ - |I“ T .' ‘|’ - - . .: . .ll ‘.

[ r L
A O PR R RIS
1 . N i o

o bl yvoe

"On April 24, 1987, the Cdrrier’s Medical, Director, Dr. G. W. Fot@,

advised Claimant that, the urine s
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physical examination had tested posi
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out of service pending ‘a negative sample, which he provided within 45 days,
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ample provided as part of a'fgturn to work |
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tive for marijtana. Claimant was held
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By letter dated Juné 2, 1987, Dr. 'Ford advised Clalmant that hé ﬁas ellglble
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to return to work. Dr. Ford also directed Claimant to remain drug free,
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advised him 'eof the provision for periodic retesting forkthrée years ana .
£

cautioned him that a positive test would subject Claimant to dismissal "fl

By letter dated September 2, 1988, Claimant was required to undergo a
follow up drug urinalysis, which was conducted September 14, 1988. After
conducting two tests (enzyme immuno assay technique and gas chromatography/-
mass spectrometry), it was determined that Claimant tested positive for

amphetamines, methamphetamines, benzodiazepines and marijuana,

By letter dated Séptember 20, 1988, Claimant was directed to attend a
formal investigation on charges that he had failed to comply with Dr, Ford's
instructions and with the Carrier’s drug policy. That investigation was
postponed until January 4, 1989; and Claimant was dismissed oﬁ January 16,

1989 based on ev1dence ad¢uced at that 1nve3t1gatioh
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. Dr. Harold Klawans, whose professional achievements and activities are
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‘numerous, ‘submitted a. sworn statement on behalf of Claimant that of the 80

or more components (ﬁetabolites) identifiable in marijuana tests, only one
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'(Delta 1 ox Delta 9,‘depend1ng on the nomenclature used) produces "cen:ral
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_effects;"- Dr .t Klawanésqtated th slpomponent has a behav1oral %ffect on the /%
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brain of fairly short duration and is then dlstributed throughout the body,
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from which lt is elimlhated over 4. perlod of from three to six weeks 'Dr.
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Klawans fukther'explainad that the cbmpbnents usually found in urine have no

adverse behavioral effect. - - - et =
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The issue to be decided in this dispute is whether Claimant was

dismissed for just cause under the Agfeement; and if not, what should the

remedy be.

The position of the Organization is that Claimant was unjustly
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dismissed both as to the merits of the case and as to matters of procedure.

.On the merits, the Organization contends that the Carrier failed to

carry its burden of proof in that no'Carrier witness at the investigation
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could fully explain Claimant’s urinalysis results.. Based on Dr. Klawans'

statement, the Organization contends further that Claimant's urinalysis
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* should not be 'persuvasive evidence' against Claimant because it tests for
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components of marijuana that do not adversely Influence behavior. The
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Organization algo‘duestiqns the reliability of the urinalysis in light of
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the Fact thatiit 'was performed By ia laboratbry in the Carrier's employ 'and .
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that some laboratories have had difficulty maintaining the integrity of

thelr testing wethods ‘and chain de§@stody.l. N L
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On the questions of procedure, the Organization contends that the

] '
.

Carrier’s statements of drug policy (February 12 and August 1, 1985) deny ar ..
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employee’s right to due process because they permit drug testing without .

probable cause. The Organization maintains that the policy statements
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changed the Carrier's,lohg-standing practice, of basing its. determinations of

drug or alcohol’ use solely on human observation of imbairhent.i ' e
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The position of Carrier is that Claimant was dismissed for just cause . . ..
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under the Agreement. R
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Carrier maintains that its 1985 pollcy statements Were iptended to -
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promote safe rallway operations. The Carrier contends further that it has a

well -established unjlateral right to set standards and pollc1es whlch ‘
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constitute working conditions of employment. The Carrxier asserts that it ,

has the specific rigﬁt to require employaés to keep their systems free of

prohibited substances, : . o
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On the merits, the Carrier maintains that Claimant clearly tested
positive for prohibiﬁed drugs both in 1987 and in 1988. By doing so at the -

1988 retest, Claimant was In violation of the drug policy and Dr. Ford’s o
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specific instructions of June 1987. The Carrier contends that dismissal is’

warrented in light of Claimant’s failure to comply with the policy and ' o
instructions, as well ‘as the seriousness of a pervasive drug problem.
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After review of the entire record, the Board finds that the dismissal
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-of ' Claimant was for just cause.
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The Cérrier has¢sustainéd its burden of showing,that substantiVE' o RN
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credlble ebldence bx;sted in’ the record Lhat Clalmant'VLolated the Qarrler $ U

YR - R

.- [ ) f
! r P : el L "'.‘ g Y LNty

drug policy and Dr. Ford’'s specific instructions, Both the policy and Dr.

Ford‘s lnstructlons were lawful and well within the Carrier’s right' B
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unilaterally to £ormulate rules and policies dealing w1th mamtaining a saf«a= Sy

work environment and providing a safe transportation system for the public.

In light to the sericusness of drug and alcohol'gbuse,<espécially in the
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transportation industries, the Cairier has estabiished"ang enforced ... ., .
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reasonable safety rules and properly requlred Clalmant .to abide by them. He . .
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falled tc doaso andauhe Carrier enforcad its rules without prejudlce
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caprice or dlscrlmlnatlon . . .

L , . » L ‘.» N
| N "_ . CoL nvi ot .

L [ N L . . Y '

There‘was no probatlve evidenae presented to support the Organlzatlon s
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allegations that the urihalysis was faulty as to accuracy or identification-
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Claim denied.
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