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PUBLIC LAW BOARD NUMBER 3530
Award Number: 107
) Case Number: 107
BROTHERHOOD OF MAINTENANCE OF WAY EMPLOYES

T

And

NORFOLK AND WESTERN RAILWAY COMPANY
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STATEMENT OF CLAIM . ° o . L

Claimant, H.E. Smith, 1435 Abbott St. N.W., Roanoke, VA 24017 was
dismidded from seryice on December 29, 1988 for alleged failure to
comply w1th instructions of the Carrier’s Medical Director to keep his
'system free of rohiblted drugs. , Claim was filed in accordance with
the Railway Labor Act and agreement provisions. Employes request he be
reinstated with pay foxr all lost time with seniorlty and vacation
 rights unimpalred - . . L

Claiment‘entere@ the Carrieqfs.éervice‘On July 17, 1981.
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The Carrier 1nst1tuted a pollcy on February 12 1985, modified on

August 1, 1985 by whlch any employee testlng p051t1ve for, a cbntrolled
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substance would be subJect to dismissal unless he or she complled with the
Carrier’s instructions to retest at a Carriéf-desigﬁaped féeilgtyiwithin 45

days and provided a negative sample at that time, Emplb&eés'tﬁen testing
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negative would be subjéct to retesting for three yeafs,
. On April 12, 1988, the Carrier's Medical Dlrector Dr G.gQ. Ford, -

advised Claimant that the urine sample, prov1ded on Aprll 7, 1988 as pért of

a treturn to work physical examination, had tested pesitive for cocaine.
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Claamant wasuhbld OQt oE serv1pe pendlng a negatlve sample whlch he
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prov1ded .subsequently. By letter dated May 13 1988, Dr. Ford advised

Claimant that he was,eligible to return to wdrk. Dr. Ford also directed
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Claimant, to remain drug’ free, advigeq‘him of the provision for periodic
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retesting for three years and cautioned him that a positive test would

subject Claimant to ¢isﬁissal,, . L "
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On November 14, 1988, Claimant produced a urlné sample as part of a
return to work physical examination. After conducﬁihg Eﬁ@ tegts‘(enZyme
immuno assay technique. and gas chromatography/massv%pgctfomeéfy), it was

- - .
determined that Claimant tested positive for cocaine. ’
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By letter dated November 23, 1988, Cl§imant wés ditebted to atteﬁﬂ a
formal investigation on charges that he had failed to'comply'with Dr. Ford’s
instructions and with the Carrier’s drug policy. That investigation was :

conducted December 13, 1988; and Claimant was dismissed on December 29, 1988

based on evidence adduced at that investigation.

Dr. Harold Klawans, whose professional achievements and activities are
numerous, submitted a sworn statement on behalf of GClaimant that of the 80
or more components (metabolites) identifiable in marijuana tests, only one
(Delta 1 or Delta 9, depending on the nomenclature,useg)_proddces "ecentral
effects.” Dr. Klawans stated this component has a behavioral effect on the

brain of fairly short .duration and is then distributed throughout the body,
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from which it{is'eliMLnated overla'ﬁériod of from three to six weeks, Dr. '

Klawans further explained that the components usually found in urine have no

adverse behavioral effect. - i SN
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The issue to be decided in this dispute is whether Claimant was
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dismissed for juét cause under'the;Agreemehﬁj and if not, what should the

remedy be.

o Tt
' ' !
" «
.
: v

" The position SF the Organizaéidn ig that Claimant was unjustly
t
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dismissed both as. to the merits of the case and as‘;o‘maﬁters‘of procedure,
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on contends that the Carrier failed to
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carty its buxden of proof in that no Carrier witness at the investigation
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-,Baﬁed onn Dr. Klawans'

could fully ekplain;ﬂlaimant’s ur{néiysisAiéshlts.
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statement, the Organization contends further that Claimant‘'s urinalysis

should not be persuasive: evidence against Claimant.because it'tests for
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components. of marijpgné that do not adversely influence behavior., The

Organization, also questions the réfiability of the urinalysis’ in light of

the fact that it was performed by a laborateory in the Carrier’s employ and

that some laboratories have had difficulty maintaiﬁ{ng thé inéggfity of
: . . . he
their testing methods and chain of custody. .
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On the questions of procedure; the Organization contends that the .

Carrier's statements of drug policy {February 12 and August 1, 1983) deny

employee’s right to due process because they permit drug testing without
|

probable cause. 'The Organization maintains that the policy statements

changed the Carrier’s long-standing practice of basing its determinations

drug or alcohol use solely on human observation of impairment.

The position of Carrier is that Claimant was dismissed for just cause
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under the Agreement.
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Carrier maintaing that its 1%85 policy statements were intended to
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promote safe railway operations. The Carrier contends further that it has a

well-established nnilateral right to set standards and policies which
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constitute working,conditions -of employment. the Carrier asserts that it
has. the-specific right to requifa employees to keep their systems free of i
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_prohlblted substances . e ) o oo
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On the merits, the Carrier maintains that Clélmant clearly tested

positive for prohibited drugs both in Aprll and November 1988 . By doing so !
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at the November repesF, Claimant waﬁ in vxolatlon of the drug pollcy and Drl

Ford’s speeific . .instructions of May 1988. The Garrief&gontends that
dismissal is warrantéd in light‘of Claimant's'failure to comply withlthe )
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policy and instructions, as well as the seriousness of“a pervasive drug . N

problem,
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After review of the entire record _the Board finds that the dlsmlssa; oo
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of Claimant was for just cause.
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The Carrier has sustained its burden, of showing that substantive - oo
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credible evidence existed in the repo;drthqt Claimant vibléted the Carrier's ' .
drug pelicy and Dr.' Ford's specific instructions. Boph,phe policy and Df? iy
Ford's instructions were lawful and7Well Within the Carrier’s unilateral Lt
right to formulate rules and policies dealing with maintaining a safeiwbrk

environment and providing a safe transportation system for the public. In .

light to the seriousness of drug and alcohol abuse, especially in the T



transportation industries, the Garriexr has established and enforced

reasonable safety rules and proppe
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failed to do so and ‘the Carrier enforced its rules wit

caprice or discrimination.

There was no probative evidence presented to sSuppo

allegations that the urinalysis was faulty as to accuracy or identifi
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Claim denied.
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