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PUBLIC LAW BOARD NUMBER 3530 

Award Number: 107 
1 $1 

Case Number: 107 

BROTHERHOOD OF MAINTENANCE OF WAY EMPLOYES 

And ' 

NORFOLK AND WESTERN RAILWAY COMPKNY 

STATEMENT DF &,A& ~+I, 4 4 ,, I' 
, '_ ./ , I' 

Claimant, H.E. Smith, 1435 Abbott St. N.W., Roanoke, VA 24017 was 
dismidded from service on December 29, 1988 for alleged failure to 
comply with instructions of the Carrier's Medical &rector to keep his 
system~frke of prohibited drug&. Cla$m was filed in accordance with 
'rhe Railway Labor,Act and agreetient provisions. Employes request he be L 
reinstated witH pay for all lost time with seniority and vacation 1 ',, 
rights unimpaired. ., I , 5 

Claimant~&tere$'the Carrie;~,~~.service'*n July 17,.,1981. ', 
,’ ‘, 

',," " ; 
',,a I, ,.* I , , .i .,:I 

The Carrier instituted a policy on Februari 12: 1985, mod:fied on 
6'. 

August 1, 1985, by ,yh,i,ch any employee testing positive for,a c&trolled ; "I "I 
I: ,I ',. II " 

substance would be subject to dismi$sal unless he or'she compiied with the 
: .', !' 

1 ' 

carrier's instructions to retest at a Carrier-desigtia?ed facility within 45 ', ,: 
)',.', : '.'I 

days and provided a negative sample at that time. Emplbj&~ t&n testing )j ,,, I'; ,'I 

negative would be subject to retest&for three years. ' 
!~ .JL. ':'*,,- ,./:I: 
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On April 12, 1988, the Carrier? Medical Director,: Dr. G. ,W. Ford,: 
b 
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advised Claiman< that the urine sample, prov'ided on April 7. 1988 as &ii of 
':,' , ,;.; A;, " 

a return to work physical examination, had tested positive for cocaine. 
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Claimang 'w+s,;likl'd' ~$i!OB'.scrvi~e. pen@ng <:',negati&e ~s&npie,' vhirh he I' ' * 
,' 
, '.,I t,;, ' :/, 

pro&ded.s~b~eqttently. 
,, ,, ..!.!> ';,,. ', ‘r .:':a, ,_, ; :' .i a;,,,!,! ,y!: :.:..l,h1 

By letter dated May 131 1988,' Dr. Ford advised ..~ 
_~ 

Claimant t'hat he was,eligible,tq'rkturn to w&k. Dr. Ford.al&o diredted 
,.i ,,I' '.' : 

Clai$ant,tb re,main:;drLg'free, 
1' 

ad&&him pf the provi6iqn fo'?' periodic 
.., r I ; 

./, 1, I I .'I, 

retesting for three years~ and cautioned him that a positive test would 

subject Claimant ta d,l$issal.. ,s ~. II 
. ,! ,( > / ; r if 

,. ,, :, , .,.. ., 
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On November 14, 1988, Claimant produced a urine sample is part of a 
! 1 
,, , 

return to work physical examination. After conductihg two t&ts '(eniyme 
6, 4' 1 

,, 
~ i.,,,.;: ,, 

, 
immune assay technique.and gas chromatography/mass spectrome&y), "l/,, it ys ( 

N,', I' i .' 1 'I 
i!'lj, 

"'(, ; j. , VI::, 

determined that Claimant tested positive fdr cocaine. 
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By let,ter dated November 23,,.1988, Claimant was directed to atte,$ a' ',. "I, ,: .s,G. ', " 

formal investigation on charges that he had failed to comply'with Dr. Ford's 
I 

instructions and with the Carrier's drug policy. That investigation was ~' 

conducted December 13, 1988; and Claimant was hismissed on December 29, 1988 ~, ,, ' ~- " 

based on evidence adduced at thag investigation. 

Dr. Harold Klawans, whose professional achievements and activities are ! 
/ I ~I, ~. 

numerous, submitted a sworn statement on behalf of Cl&ti&t~ that of the 80 

or more components (metabolites) identifiable in marijuana tests, only one 

(Delta 1 or Delta~9, depending on the nomenclature.used~~proddces "central ,',' -, 

effects." Dr. Klawan& stated this component has a behavioral effect on the ' 

brain of fairly shortSduration and is then distrib&d throughout the body, 
, 

from which it,is'elim'inated over ?'@&iod of from three to six weeks. Dr. ,, , - 

Klawans further explained that the components usually found in urine have no 

adverse behavioral effe'ct. 
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The issueto be'decided in th'is dispute is whether Claimant was 
, , _~, ? 4 (' 

dismissed fok j&t k~sk under '&~kgreenien~';. and'if not., what should the 

remedy be. 
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The poiition Lf ,t& Organiz&ion is that Claimant iyas unjustly I 

I 
I’ 

dis,misse$ both as; 5,~ the merit+ of the case and as'Fo~m&ters, of procedure; ', 
.‘., 

;, e '. '/:,L, , ./.. ,I . 
' ,,, ',' 

,,,,,, 1'1, 
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contegds that the Carrikr failed' to 

carty its burden of proof in that no Carrier 'witness at'the irwesti&tion ,i ' : 
9, ,' r,.~, 

? ~I 
could fuliy e%plai~:C,fa&ant's urinalysis.:~s~~lts.I..Ba.$ed 0x1 Dr. Klawc~s’ ~; ,,,,,,,my,,,l 

,~’ ,, ‘, !., 

sta&ent; 
‘, 

the Organization contends further that Claimant's urinalysis 

should not be persuasivk evidence against Claimantabecause it'tests for 
:' - .~ ~, ! T I :,I4 

components of marij.u?na that dd' not 'adversely influepce bkhavior. 
.,!'I, .a 

The: ',,;.. ,', 1: .., 
,~ ., , '! 

,',. ' 'i',' 
Organization,also questions the rdiiability of the urinalysis' in light of : ' 

, 1. " 
the fact that it was performed by a laboratory in the Cari-ier'k employ and '.', .,, 

', ,*.a 
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that some 1~baratorPes have had difficulty ~aLntaitiing,thk inkggrity of 
.( , I".. 'L, ,;G, 

b.1.i' "I';":. ., ', >: i",L . . 
/' 

their testing methods and chain of custody. 
i : ., ,' : ',) ;i:' ; 
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'* .;.,a ,, 
On the questions of procedure,'ihe Organization &t&ds'that the,,,. j <.;;,' "'!., 

' , I,:,". 
i ":,, :," 

,I I'.,, 

Carrier's state&es of drug policy (February 12 and August 1, 1985) deny an , 

employee's right to due process because they permit drug testing without 

probable &se. 'The Organization maintains that the policy statemknts . . , 

changed the Carrier's long-standing practice of basing its determinations of 

drug or alcohol use solely on human observation of impairment. 
* 

1~ I 

The position of Carrier is that Claimant was dismissed for just cause 



under the Agreement. 

Carrier main<ains't,hat its 19,8$ policy st+tements were intended to 
I : '). /,I. 

promote &afe raiJ?ay operations. The Carrier contends further that it has a 

well-established unila;t,eral right, to set standards and policies which I 
: b 

' constitute warking,conditions af employment. the Carrier asserts that it ..). 

has.the.specific rkght to require employees to keep their systems free of ' I 
I 

‘1.) 

,, prohibited subst&+s-!:, ,' 
I. .1 
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On the merits, the Carrier maintains that ClAimant clearly tested 

pasitive for prohibited drugs both in April Hnd November 1988.. By doing so ': ', 
'I '. ,' " .,.+ ., .' .~ ,; 

at the Noveqber &,&sit; ClaLmar;t' w&in violxt$o&,,)f t'he. drug'policy and D?!:. 3,: b... 
' ,,' 

I. ,). , , .I ,, 

Ford's specific.instructions of May 1988. Th,e Carrie~_contends that 

dismissal is warrant&d in lighrof Claimant's' faiiure to combly with, the 
( * 1 !. !1 

policy and instrtict<y7fis, 
I, ", 

as well as. the ser,iousna8s~of,.,a pervasive drug ,!(, ,,: 
i ;I., 

1" I ,, ~I.il ,! ,;, ,, ,, 
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problem: 

of Claimant was for just cause. .. 
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The Carrier has sustained its burden,of-show&ng that substant$~e, i 
' ( ' ,,I,. .) I' 

. . . '.,' ,,,;,t .], '.l : 1, 
=. 

credible evidence existed in the record that Claimant violated the Carrier's -~ 1: ~:I 
drug policy and Dr.'.Ford's specific instructions. Both~ the policy and Dr. ' 

Ford's instructions were lawful and well within the Carrier's unilateral .i(,, 1 ' 
, 

right to formulate rules and policies dealing with maintaining a safe work 

environment and providing a safe transportation system for the public. In =' ', 

light to the seriousness of drug and alcohol abuse, especially in the 



caprice or discrimination. 

There was no prdba'tive evidencepresented to Su$port 

allegations that the urinalysis w,%s faulty as to ac,curacy 

Claim denied. 

or identification. 
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