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BROTHERHOOD OF MAINTENANCE OF WAY RMPLOYES IV' 

NORFOLK AND WESTERN RAILWAY COMPANY 

Claimant M. S. Queensberry, P. 0. Box 68, Meherrin, VA 23954, was 
dismissed from s&vice on April 30, 1987 for alleged positive 
results for marijuana. Claim was filed in accordande with Railway 
Labor Act and other agreement provisions. Employes request 

*reinstatement with pay for all iost time with vacation and 
seniority,rights'unimpaired., ' I, 

FINDINGS 

Claimant .entered the Carrier's service on May 12, 1980. 
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'The Ca&&&t&d a p+y on Feb'r'uxy 12,:i9&,. mddiiied on" 
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August 1, 1985, by which any employe testing positive for a prohibited 

substance would be s&ject to dik&J unless he/she complied'with the '! 

Carrier's instrktibns to retest'at'a'carrier-desig~Bted kility within 45 
I ,,.(, . 

days and provided a negative sample at that time. Employes then testing 

negatively would be'subjeciz to retests for three years. The carrier also 
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established the Drug and Alcohol Rehabilitation Se&vicp program to assist'? 
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its employes. 
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In May 1985, Claimant tested'positive for marijuana during a return-tcil. 
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work physical examination. He was held out of service until July when a I 

negative urine~ssmpl$was submitted. Claimant was returned to work 

thereafter, and in so doing, Dr. George Ford, the C&;ier's Medical 

Director, instructed Claimant by letter dated January 30, 1986 to remain 

free of prohibited drugs. Dr. Ford advised Claimant that he would be 

subject to periodfc retesting fo; three years "to demonstrate that you are ' 'I 

no longer using marijuana or other prohibited drugs." If he tested positive 

for drugs in the future, Claimant would be subject to dismissal. 

Pursuant to his ietter of'January 30, 1986, on April 24, 1987, Dr. Ford 
, 

directed Claiman,t to submit a tirine.sample for a follow-up urinalysis. 

Claimant's sample tesied positive &; marijuana. 

By letter dated May'6, 1987, Claimant was direoted'to attend a formal 

,investigation'on ch&ges that he 'failed to comply with Dr. Ford's instruc- I 

tions to remain drug free and with,the Carrier's policy re'garding drug use. .I,.. :', 
', 

June 8, 1987. 
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Dr. Harold L. Klswans, whose professional achievements and activities 
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are numerous, submitted a,sworn statement on behalf of Claimant that of the 
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80 or more component+s identifiable in marijuana tests: only one (Delta 1 or 

Delta 9, depending'bq the nomenkiattire used) produces "central effects." ) 
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Dr. Klawans rtated,this component, has a behavioral,effcct on the brain of Dr. Klawans stated this component has a behavioral effect on the brain of ' ' ., :. ,’ :, ‘, pi 
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fairly ,ihort dura$x~~&zd is 'the?, kstributed thr&gh~yr:,the,body from whi.ch fairly ,short dura$x~~&zd is 'the?, distributed throughyyt:,the,body from whi.ch ',', *,,I ' *,,I 
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it is eliminkzed &er.:a period d&time from three'tb &iX w&&s. it is eliminkted &er.:a period d&time from three'tb &iX w&&s. Dr.' Klawa$ Dr.' Klawa$ 
,, ,_:" I ,, ,_:" I ;,'ii,(' ;,'ii,(' 

further explained that the components usually found in urine have no. 
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behavioral effec.t. I , ,I ./ 
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The issue to be decided in this dispute is whether Claimant was 

dismissed for ju..tz.eause under thq Agreement; and if not, what should the 
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remedy be. 
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The position of the Organization is that Claimant'was dismissed without,:, 
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just cause both as to the merits of the case and as to Aatters of procedure. 
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On the merits, the Organizatibn maintains that the Carri'er failed to '"~" ': ' 

1, I.., L(, ',I :Is/ 

carry its burden of proof in that none of its witnesses at the investigation' 
I. ,, 

could explain the results of Claimant's urinalysis. The' Organization 

submitted Dr. Klawan~' statement and contends that the Carrier's urinalysis \I' 

should not be persuasive and is invalid because it tests for components of 

marijuana that do not influence behavior. The Organization also suggests 

that the results produced by a drug testing laboratory in the employ of the 

Carrier are suspect and that some drug testing laboratories have had 

difficulty maintaining the integrity of their testing methods and of their 

chain of custody. 
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On the questions of proced&k, 
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the Organization maintains that the 

Carrier's February 9 and August 1, 1985 policy staiements d&y due process ,". , 
', ' 

because they allow drug testing without probable, cause.' A&'the Organize" 
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tion asserts that the policy statements changed the Carrier's long-standing A 

practice of basing its determinations of drug or alcohol use, solely on hvati :'. ,' .I: 
,I I. ,,"' ',',::L 

observation of impairment. > 
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The position af the Carrier is that Claimant was dismissed for just 

cause under the Agreement. 

The Carrier contends that its 1985 policy statements are intended to. 

promote safe railway operations. The Carrier maintains that it has a well- L/ 

settled right to set standards and establish policies. Standards and 

policies are conditions of employment unilaterally applied in practice; and 

the Carrier maintains that they are outside the collective bargaining 

process. 

As to C;aimant:~.the Carrie,r haintains that he clearly tested positive I 

for marijuana as shown by two separate tests using different methodologies. 

By testing positive, Claimant violated the Carrier's drug policy. Further, 

the Carrier conterids that Clainiant did not comply with Dr. Ford's instruc- '. 
I 

tions which were issued pursuant to lawful rules and standards. In,light of 
., : *; ., 

the seriousness og;th,e'drug prq\$,eti,and Claimant's faLly,re to, comply with. ,'-:' 
,?. "1, , , I : I, ,I 
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instrudtipns, thei Carrier con~e@.k that i.&s punishnkkt'was 'Gakranted'by ,. '. ,' / et, 

Claimant's actions. 
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After review of the entire record, the Board finds that dismissal of 

Claimant was.for j&t cause under, the Agreement. 

The Carrier has established through substantial, credible evidence on 

the record that Cl&ant violated the Carrier's lawful drug policy. 

Moreover, Claim&also failed to follow the instr&ctions of the Carrier's " 1' 
1 

medical dSrector,by not sub+tt,ing a negative urine sample during a periadic ~ 
.,. I, ',,) ,. ,:. 

retest.' The C.&i&has a v&L-settled right to formulate policy and r&z?, 
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especiaEly~those which dealawfzh its obligation'& pro&& for th&afety'o'& '~'I' 

employes and the public. The scourge of kbstance abuse is particularly~~ 

evident in the transportation.~nbustries, and publi&afet; demands that _.I 
,! ,$.$.,, 

rules on drug an& ,alcohol use be established and enforced, The Carrier has 

lawful and reasonabLe,rules and instructed Claimant to abide~by them. The 
, 

evidence is tha~q fie did not a&that the Carrier enforced ,its rules without 
, I '), ,, .I, . 

bking arbitrary, capricious or'hiscrimi&tory. 
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The Organiiakion has presented no evidence to 'support. its veiled ~ 
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allegations that the urinalysis was either inaccurate( or misidentified. 
,(. ,.,. -,i, 

Nor 

has it proven that there is any'reasonable question of the veracity of the , ,.; ,.'I ,I 
,I, 

urinalysis based on the laboratdiy's receiving payment from the Carrier."" ',I 
t '/ 
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While any of these defects might afflict some drug tests,'none is present in 
I 

this instance. 
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Claim denied. 
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