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PUBLIC LAW BOARD RO. 3738 

AWARD NO: 10 
DOCKET NO: 55-M 

PARTIES j.J DISPUTE 

CARRIER 
- AND iUlRTH WESTERN 
TRANSPORTATION COMP’ANY 

AND 

- +~K+%%%PDRTAT~DN UNION 

CARRIER’S FILE NO. 

02-84-470-D 

ORGANIZATION’S FILE NO. 

u470-677-83 

STATEMENT E GLAIM: 

"claim of Conductor C. Brown, 
relnstatement to the services 

Illino?s Dlvfsion. for 
of the Transportation 

Company, with vacation and seniority rights unimpaired, 
in additlon to the payment of any and all health and 
welfare benefits until reinstated, and that he be com- 
pensated for any and all lost time, tncludlng time 
spent attending an fnvertSgat<on held on December 29, 
1983 Proviso Illinois when charged with an alleged 
failure to be available at approximately 2:50 PM on 
December 23, 1983 when called for WSLAT which commenced 
duty at 4~45 PM when assigned to IllSnols Division 
Trainman's Extra Board. Request and claim based on 
provIsIons of Road Rule 53 of the 8ppficrblc schedule.' 

STATEMENT E GACKGRUUND: 

On the incident date in question, December 23, 1983. Claimant, 
Clemens Brawn, was assigned to the Illfnoit Division Trainman's 
Extra Board. According to his testimony at the investigation 
held on December 29. 1983, he telephoned Carrier Staff Officer 
Jamie Eseary who is In charge of the Crew caller's offlco at 
approximately II:30 A.M. and attem tad 
Essary that he had his 8 year 01 a 

to lay off, explafning to 
son wlth him. In his tsrti- 

many. Etsary recalled that Clafmant dld telephone him on the 
morning of December 23 expressing a desire to lay off but that 
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the reason given was non-specific, to wit, that he had some fam- 
fly commitments he wanted to take care of. fssary recounted he 
told Claimant he would see what he could do for him and advised 
Claimant to call him back a little later. Essary stated that in' 
checking he found Claimant was about 4 times out on the board, 
that there was consIderable operational 
Wn~,; holiday par(od). 

activity that day (it 
snd that the whole 

Essary testified that in 
board was getting ex- 

his 
Claiman; that morning ha. at that time, 

conversation with the 
did not grant him psrmis- 

sion to lay off and told Claimant that the railroad Was going to 
run that holiday weekend and that the poop10 on the extra board 
were needed. In his testimony, Claimant acknowledges he dfd not 
gain permission from Essary to lay off after contacting him +n 
the morning.. 

At or about 2:50 P.M., Claimant received a call from the crew 
caller assigning him to Train X246 (WSLAT) for 4:45 P.M. at 
Provfso. East 5. 
the call 

Clafmant testiffed that he attempted to refuse 
by trying to explain his personal cl rcumstoncer of 

having to watch hfs son+ 
him. 

but that the crew caller hung up on 
Claimant acknowledges that In not bclng able to communIcats 

his personal needs to the caller at this time that, fn fact, the 
call was accepted. After befng contacted by tne crew caller, 
Claimant next attempted to reach his ex-wife PO that she could 
take care of his son. but she had already left wherever she was. 
Claimant testffied he immedfately began trying to reach the crew 
caller startfng at about 3:05 P.M. but that he was unable to get 
through bocausr the lines YPPC busy and that when he did get 
through on the lines, the callers did not answer the phone. 
Claimant testified that he also called the dispatcher twi~~a:~d 
the Local Chalrman to explain his plight but to no avail. 
ant did ffnally reach the chief dispatcher and told him he did 
not want the job stuck and to get a brakeman out there. Claimant 
related further that he finally reached the Crew Caller at about 
4:zo P.M. explaining that he had to watch his son and the crew 
caller advised hlm He would be sticking the job and that he would 
be written u 
at about 5:O iii- 

Claimant stated that he next called Essary back 
P.M., recall<ng that was the agreed upon time ho 

Should call. Essary from thefr discussion that morning. Essary 
testified he did not recall setting d specific time Claimant 
should get back to him, but ventured that he might have told 
Clafmant he would be in his office until 5:00 P.M. In any event. 
Essary stated he dfd not hedr from Claimant until after he had 
stuck the job. 
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Claimant, irk his testimony, declared that had~ he been able to get 
someone to watch his son. he would hbve protected his assign- 
ment. Claimant further explained he did not move immediately to 
secure babysitting arrangements for his SO0 after his morning 
conversation with Essary, a8 he felt there was Some chance he 
could lay off, lus the fact that given his placement on the ax- 
tra board. he f gured P he would not be called out until about 8:OCl 
or 9:00 P.M. 

The record evidence reflects that Claimant has had a substantial 
problem with absenteeism and that the instant case arose just 
eight (8) months following his reinstatement on a strict leniency 
basis. The previous dismfssal resulted from Claimant's failure 
ta be avallable when called from the extra board. 

It is noted that Carrier's Rule 702 and Agreement Rule 98 are 
pertfnent tu this cuse and respectively read as follows: 

RULE 702 . 

"Employees must report for duty at the designated time 
and place. They must be aIert. attentive and devote 
themselves exclusively to the Company's earvice while 
on-duty. They must not absent themselves from duty, 
exchange duties wfth or substitute others in their 
place, without proper authority." 

RULE 98 

q 9a. Permission iXll~~t off: Trainmen will be allowed 
to lay off on of sickness to themselves or 
thefr Psmilfcs, to serve on committees. or for other 
good and sufficient reasons. provided due notice is 
given to the proper officer." 

FINDINGSI r. 

The Board, after hearing upon the whole record and all evidence, 
finds that the parties herein are Carrier and Employee wltnln tha 
meaning of 'the Railway Labor Act, as amended, that this Board 1s 
duly constitutea by Agreement dated October 2. 1984, that it has 
jurlscllcrlon of the parties and the subject matter, and that the 
parties were gfven due notfce of the hearing held. 
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Notwithstanding Claimant's admission he did not have permission 
to lay off and therefore, ultimately did not protect his ansign- 
ment en the date In question, we find the existence. of erton- 
uating circumstances in this instant case. Ye are inclined to 
believe Claimant had a problem in COnnectIon with watchtng his 
young son and attempted to deal with it by requesting in advance 
to lay off. Us are persuaded that such an effort falls within 
the purview -of Rule 98. On the other nand, we discern that the 
record evidence establishes that in connection with Rule 702 and 
the needs of the Carrier during the holiday psrlod, Claimant's 
obligatfon to protect his assignment was such that when he did 
not gain permission to lay off. he should have immediately taken 
measures to secure babysitting arrangements for his son irrespec- 
tive of-what tIms he estimated he would be called, 

However, Claimant was in a bind and we are of the opinion that 
his attempts to secure permission to lay off in advance is a sign 
that ha has learned something from prcv4aus dttciptine about his 
responslbilitiec to protect his assignment. Accordingly, we rule 
to reinstate Claimant to his previous status. that is. on a 
strict leniency baslr for a remaining period of four (4,) months. 
Reinstatement co his former position shall be wlthout back pay 
but with seniority unimpaired and shall be aceompllshed within a 
reasonable period of time from the issuance date of this Award. 

AWARD 

Clafm sustained as per findings. - 

CHICAGO, ILLINOIS 

DATE: 
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