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BEFORE 

PUBLIC LAW BOARD X0. 3863 

PARTIES TO DISPUTE: NATIONAL BRGTHERHOOD OF MUNl'ENANCS OF WAY EMPLOYIS 

and 
NATIONAL RAILROAD PASSBNCiERCO8PORATION (AMTRAK) 

STATBlENT OF CLAIM: (a) The Carriar Violated the current Scheduled Agreement 
effective May 19, 1976, a.8 amended, particularly 
Rule 71(a), and the Aimerheeism Agreement of October 
26, 1976, when it disciplined Claimant Bruce Bentley 
on July 27, 1984. 

(b) The discipline imposed on claimant Bentley was un- 
just, w6asonable, e.%cessiva, and a vFo1atic.n of 
managerial prerogative. 

Cc) claimant Bentley will be compensated for all wage 
loss atffarad and hi'srecord cleared of the offense 
ha tats charged with on June 29, 1984. 

By IPtice of trial dated June 29, 1984, the claimant was 

ch?Uged withviolating the parties' "Absenteeism Agreement" (herein, the Agrement) 

ky being absent fram wark on the following dates: 

July 29, 1983; August 8, 1983; 
October 19, 1983; February 10 and 
14, 19841 and May 3, 1984; and 
June 21, 1984. 

An additional allegation charged the claimant with violation of rule K of the 

Carrier's General Rules of Conduct by his early departure from work on April 24, 1984. 

The Absenteeism Agreement prescribes progresoive disciplinary 

measures for abseme from wark 'Without permission or legitimate cause" during suc- 

cessive 12month periods. These are described as "unauthorized" absences. The charge 

in this case covered absences during a second successive 12-month period; if sus- 

tained, it could C- the peIl4lty ef A tenday sl~CUlSiOn. 
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The trial ~1s held on July 25,1994. The claimant ap- 

peared and testified. lie did mt dispute the seven absames listed in the charge. 

He explained that he was sick on five af the days specified. On the rmaining ixo 

days his car was mtwzrking. By Notice of Discipline dated July 27, 1984, the 

charge wxs sustained and a tan-day suspension wu assessed against the claimant. 

The Carrier asserts that the trial record conclusively 

establishes the fact of the claimant's unauthorized absences on the dates charged, 

and that the ten-day suspension cOnfoL7as with the discipline prescribed by the 

Agreement. 

The Organization has mt dispted the occurrome of the 

absemeo qmcified in the charge. It has contested, on two different grounds, 

the validity of the discipline imposed for those absemes. At the trial ard on 

appsol on the proparty, the Organization argued that the five days of akaema for 

illness should mt lvrve been treated as unauthorized. In its euhaissfon to this 

Board, the Ckganisatian contends that the charge was fatally defective because it 

ms hrcugbt ard tried too late. The12-rnonth limitation of the Agreemem as read 

togetbr with the 3O-day trial scheduling provision of Rule 71(a), the Organization 

says, made the charge untimaly. The timeliness arguvnsnt nseds m furthra elabora- 

tion in view of the Carrier's valid objection that it was mtmade on the property 

am may not therefare be considered at arbitration. It appears, in any case. that 

the parties agreed at oral argument before this Board on an interpretation of both 

limitations which would make the timeliness argument inapplicable to the facts of 

this dispute. The Crganisation's final and alternative argrrment is that the absomen 

were mt umutixxized; that they occurred on account of the claimant's illmss. 

FINDINGS: The Arbitrator finds on the whole record and all the evideme 

that the carrier and each employee involved in this dispute are Carrier and Pmployae 

within the meaning of the Railway Labor Act, as amended, and that the Board has 

jurisdiction over this dispute. 

It clearly appears that the hsue to be decided in this 

dispute is whether, as the Organization contends, the ten-day buspensiOn was un- 

warranted on the evidence presented. 
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The Board finds that "legitimate ca18a~~ a~ defined in 

tba Agreement has mt been shown for the seven abeames specifiad in the charge. 

Breakdown of the employee's car does mt fall within 

the kinds of reasons recognized by the Agreement a* 9agitimate cau50 for obmms 

from wk." Illness of the ezaployes is accepted as 'legftimat, cause," if mad 

by substantial credible evidorra. That ovi‘deme is,mt present in this record. 

The claimant's unsupported statenent that he was ill, made for the first time at 

the trial, canmt in itself be considered acceptable proof of legitimate cause. 

Without that pmc!f, the five ihtamas of claimed illness, like the.tua absames 

attributed to l car problan, can properly lm regarded a8 hoauthorized absomerr 

frcxe rprk.* 

It follows, then, that the claimant was subject to 

diriplineutierth.AgreUnerk. This I*LP the claimant'8 mecord offew. Be m 

warned after tha first offense that a second intiaction would ba dealt with ac- 

cardillgtothe Agreenarh. The ten-day suspension was expressly authorized by ths 

Agroemant. Accordingly, we canmt ffnd that the discipline imposed I*Ls arbitrary 

arunrsamnable cr excessbe, and heme,unwrrardad. That being so,we are 

without authority to tiify the discipline. 

We make m finding aLs to the Rule K allegation. This 

chitrge received m attention at the trial. Even if proved, this additional infrac- 

tion wsld mt affect the decision we have reached. 

Tha claim must be denied. 

The claim is denied. 

Carrier Member r Brotherhood Member 


