NATIONAL MEDI ATI ON BOARD
PUBLI C LAW BOARD No. 4014
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Inthe Matter of the Arbitrati on between

*

., Ca m Ne 16-53
“-- -1 NTERNATI ONAL ASSQOCI ATI ON OF MACHI NI STS %
( Uni on) . Award No. 2
VS %
SEABOARD SYSTEM RAI LROAD (L&N) *
( Enpl oyer ¢

CLAI MANTS: Nevel s, Sneed, Hodson & WI I i ans «
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BEFORE PUBLI C LAW BOARD

THOMAS F. CAREY - Neutral Menber & Chairman
ROGER ELMORE - Enployee Menber
J. T. WLLIAVS - Carrier Menber

Parties to the instant dispute were given due notice of the
hearing, herein schedul ed and hel d.

UNION S STATEMENT OF CLAIM

That Machinist Frank Starke, Al fred Nevels, John Sneed,

T. L. Hudson and W J. WIlians were furl oughed at the
Seaboard System Railroad's Savannah Shop and subsequently
enpl oyed in January, 1983, at the Seaboard System Rail -
road's South Louisville Shops and inproperly denied the
right to count prior service rendered with Seaboard System
Railroad at their fornmer |ocation as qualifying years of
service with respect to vacation and personal |eave days.

RELI EF REQUESTED:

That if this honorable Board finds the Enplg%ees posi tion
to be correct, each of the claimants be reinbursed for a

| oss of all vacation pay and personal |eave days resulting
fromthe inproper denial of their previous years of service
worked at their former |ocation

POSI TI ON OF THE CARR ER

It is the Carrier's position that the claimis not supported
by an agreenment and should be denied by this Board.
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The Carrier's position will be presented in the foll ow ng
conponent parts: .

|. There is no agreenent under which the Caimnts
had a right to transfer fromthe SCL Railroad at
Savannah to the LaN Railroad at Louisville.

II.  There is no agreenent under which the dai mants
had a right to have their years ofservice under
the SCL Schedul e Agreenment counted as qualifying
years ofservice for vacation and personal |eave
days under the L&N Schedul e Agreenent.

[11. The Cainmants have not been affected by the
corporate nmerger of the SCL and L&N or by any
transaction to which New York Dock Conditions
are applicable.

V. The 1AM has not nmet its burden to prove what they
claimis supported. by existing agreenment rules,
and this Board has no authority to grant the
reﬁuest for "equitable relief" by inposing new
rul es.

FI NDI NGS

The forner Louisville & Nashville Railroad (L&N) and the forner

Seaboard Coast Line Railroad fornmerly nerged to becone the Seaboard

System Railroad. The five (5) nachinists had been furl oughed at

t he Savannah, Georgia shop of the Seaboard Coast Line (scL) and were

subsequently enployed at the Louisville, Kentucky shops of the fornmner

L&N Rai | r oad.

The Caimants on July 19, 1984 submtted a claim which asserted

in pertinent part:

“. ..we the undersigned contend that the current agree-
ment which it states: An enployee with 8 qualifying
years of service receives three weeks of vacation and
al so receives one personal |eave day. Aenployee with
sevent een years receives four weeks vacation and quali -
fies for two personal days. ’

“we fully understand that prior to the nerger which

have taken place, each of the railroads ich currently
makes up Seaboard Systens Railroad operates on inde-
pendent agreenments. But at the sane tinme realize they
negotiated a National Agreement as a single unit wth
regards to vacations, personal days. The qualifications
for each of those plus other benefits agreed to between
representative for the Rail Carriers and I.AM repre-
sentative for the Organization.
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", ..it is our contention that to deny us of those years

as credit towards qualifying for our vacation and personal
days is unfair, unjust and not 4in line with our controlling

agreenent . "
The Shop Superintendent Henied the C aim on August 20, 1984
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as foll ows:

"In reference to your letter-dated July 19, 1984,
whi ch all’ of you, signed,. pertaining to your vacation
rights and benefits, due to the fact that you'work

for seaboard System Railroad Conpany, even though
you were relocating fromthe dd SCL RR Co., to the

A d L&N side of the Seaboard Railroad Conpany. You
were hired a's new enpl oyees.

"There was no work transfer or agreement made between
your T espective |ocations or unions.

"We here at South Louisville Shops needed craft

personnel to fill positions after all of our
furl oughed personnel in these crafts were called
back to work, in your case, machinists. wewere made

aware of the fact that sonme furl oughed machinists on
the dd SCL side of the Seaboard Railroad Conpany m ght
be interested in filling these positions. Rather than
hire personnel from other Railroads or outside the rai

I ndustry, we contacted these points where machinists
were furloughed and hired a number of you to fill these
open positions.

", ..Your reference to the National Mediation agreenents

is not applicable in this case. No National agreement
has been negotiated, which would let you retain the

benefits acquired on the Add Sc. Railroad and carry
forward as a new enployee on the AOd L&N Railroad.”
There is no dispute in the record as to when the five (5)
d ai mants were enpl oyed by SCL or what their Machinists Seniority
is in Savannah. Noris there any dispute as to when they were
furl oughed by SCL and subsequently enployed by L&N
What is in dispute is the application of the two separate
agreenents that the Organization has with SCL and L&N and what is
the inpact, if any, of the merger of the two Railroads on these

Agreenents.
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Both Parties highlight the |anguage of each Agreenment in
reference to'transfers, reduction in force and furl oughed employe:c
The Organi zation argues that even if "separate agreenments" were

-~~—<to have bearing, the language of each is virtually identical in
respect to these aspects of the Agreenments. The Carrier stresses
t hat the- Agreements. are- separate ‘'and distinct. — .-

“The Board ¢an f£ind no' contractual support that either Agreem
grants enpl oyees transfer rights from SCL to the L&N properties or
vice versa. This is not to say, given the "merged!' Seaboard syste
Railroad,” that such’a transfer benefit could be nutual |y beneficia.
Rat her, it acknowledges t hat it is for the Parties and not this
Board to negotiate such a contractual consolidation. This Board
can only adjudicate the Agreement as it finds it.

The Organization in submtting the original claimon January
16, 1553, acknow edges the distinction in the Agreenents when it

not ed:

“Carrier is a single system Railroad, however, it

has separate working "agreenments for each of the forner
Rai | roads. Both agreements have very simlar, non-
conflicting agreenments rules which enable furloughed
enpl oyees to transfer to other points of enploynent,
yet retain their service rights for qualifying for
vacati ons and personal leavedays. Additionally, when
the former Louisville National Railroad and the Sea-

board Coast Line Railroad nerged on January 1, 1983, the
Interstate Commerce Comm ssion set forth protective con-
ditions contained in Finance Docket 28905 (New York Dock).
This protection apFIies to enpl oyees placed in an adverse
position as a result of the nerger, and would apply in
this instance.

The' fact of the existence of two separate Agreenents cannot

be overl ooked or ignored by this Board. It is the |anguage that
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the Parties have selected to express their intent regardi ng such
benefits as transfers that control. Both Agreements still exist
as of this witing as distinct docunents and specify the enpl oy-

— nent relationship between the Organization and either the SCL or
the L&N Railroad but not the merged system.

""" Thé O'gani zation ¢laims that the protective conditions
contained in Finance Docket 28905 (New York Dock) should apply.
It asserts the failure of the Carrier to count service with the
SCL as service for the L&N for vacation purposes constitutes an
adverse effect on'the O aimants. That Claimis not supported in
the record before this Board. There is no indication that such
service was ever conbined before the nerger or that the two
facilities in question were to be considered as consolidated
facilities.
Absent some showing of an "Inplenmenting Agreenent” in which

the Parties specifically addressed and resolved the question of
prior credit for purposes of vacation eligibility, this Board
cannot grant equitable relief by witing such a Rule. Further, there
is no dispositive evidence in the record to support the O ganization':
contention that the five (5) Machinists were furloughed by the SCL
and that their work was transferred to another SCL | ocati on.
Finally, there is no showing that the O ai nants were recalled to .
service from furlough or that they were directed to report to work
at the new location. No persuasive rebuttal exists in the record
to the Conpany's claimthat they were advised of the opening to

determne if they were interested and all responded in the

affirmative.
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This Public Law Board, upon the whole record and all

“"the ‘evidence, finds and hol ds:
. The Cainms of Machinists Starke, Nevels, Sneed, Hudson

and Wllians that they were denied vacation and personal |eave
.days as a result of being furloughed at the Savannah Shop (SCL)}
and subsequently being enployed as "new' enployees at the South

Louisville Shops(L&N) as new enpl oyees in January 1984 is NOT
- SUSTAINED for the reasons set forth in the body of this AWARD.

o ] JBAZES

Jericho;' New York Thofnas F. Carey, Chai/rman

June 29, 1986 Neut ral Menber
%,;/42%4

Roger CElmore

Enployee N@nber



