
PM&ES TO DISPUTE 

PUBLIC LAW BOARD NO; f+138 

Award No.: 27 

case No.: 27 

'BROTHERHOOD OF MAINTENANCE OF WAY EMPLOYES 

CS& TP.ANSPO~TATION, INC. (former L$N) 

I. I 

From riugust 3 ro':&i 1985, the.Carrier.colitra~ted for rhd services of a 
. . .!, :~ *, I. I,: ,i,, 

,,,G.;:r.~i: 
I , ( i ~ _... 

Speno Rail kinder;; ,The Carrfk did~nof. btillacin chs~,ekta'&ng foreman aid,'. .: 
'.: '. ,' 

':.'.. ) 
I .I ' i', I \ .! 1 

machine operator or teipx-ary mkhina operator and temporqy assistant ,. 
. 

machine operator pcsfiions which it had bulletined in $+e past': 
'I. r~l ,_ 1' 

Provision .i'.'..! I 
'. .* ,. : 

.letterlbgref~en~'~~ated A,egust 
. . .* :) .' .: ..,II,Ii. 

:or,these positions is based on the parties 
;L' 

: ,,;.: ' I'",> ,:, , ,. ? ; , 
c '. 

20. 1975, which provides: 



,, 

, : :. , _. : 
IC was. agreed that we coul,d c&trace for the above work Lmnediste. 

0. . ly and that we tio.uld bullefin:$n Extra. ,Gang For&an positlou at 
the rate’of $1.046.98 per month and en Operator RosFtion at the 

1. 

rate of.$1,010.52 per month to accompany this machine while it Ls 
being used on ‘our property. There posfcicns will be bulletfned on 

’ each Division that! the Grind&r is being used and will be abolished 
.I 

, 

’ : 
; when the: Grinder’, leaves that ,F,srticular Division. The Engineering 

‘1. * I :llepartmint is ~ei,ng~adviskd that’ the Division scheduled to receive 
the Grinder should bulletin these positions Lo ample time before 
the’Grindgr.gett,.to their Division so the successful aRplicants’ 

I 3 

4 * . will be. avn,f!able ,to go a@~ng with the Grinder ,whiLe it Is on 
‘* ‘:‘, the’ir. D@.siq~cy,~ i$h 

.,. ,,, 
e soccessfu; gpplinants to these por+tions will ;, 

.,; ‘**,t . . 
be’altoyed chelr’a’C,tual nk’+sary ex+ns& while +th ‘the. Speno .; 

. ’ ‘< Raf’i,.Cr&d&.: “I!& .there ‘ii. ,$.&ed for$tha .sery+s qf perobnneL,. to 
1 ,:“ : ‘.( ’ 

..I 

put’.&t”~irer be&d this’ma&h.ine, 
r ; ‘i,. 

then bur forces wil’l’be used in 

. ,I,“ , 

that connection; 
I.. : ., :. 

to extinguish fir‘es. The Carrier states chat the Speno Grinder used in 
;, !. .I 

, August 1985 was a tioQificption.,$ the: Speno’~Grinder used, in the past. in that ,,I.. / 
, . I,,.’ I -. 

*_. I ‘... ,, I, ‘.. 
, .; . . .: 

it ‘was outht,ted wi’th~,~aCer in a ?&nor thd,t’ prov$ded, fzr prbekction.. sgain?;;’ ‘1, ‘.I!;:’ ‘, . . 

fires Cln the right of ways. The Organization states thsf.,neither the .,1 
! I. <D, .~ I 

Grinder nor its method’pf operation was substantially:modified since 1979. 
;‘,‘,~J I 
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t . . : ‘:‘I 
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i’.’ 
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‘i’*j$’ ,.! 
khen operating the Crihdkr, a Carrier’ officer accoq&ied ‘it to’ ensure’ that: _‘I” ,.. p ~’ , s.,, 

it was operated properly. On the,particular~dates in question, a Contractor 
‘. . _;a’ ..“>.. 

operated the Grinder wieh a Carrie.r.offLcer. Cl&ants +a the employ+ ; .._,. . I “ . : 
, : ,*I ’ ~;I, :,;{ 

., . _. 
who the Or&i&ion ‘claims would’&va perz?ormed the work had. the Co&actor”’ * ‘;’ 

, ‘!.‘I 

not done so. I ” 
t 

’ Rule I of the Agreement provides: 

’ Subject. to the exceptions in Rule 2, the rules contained herein 
shall govern the hours, of service, working conditions, and rates ! .,~ 
of pay for all employes in any end all subdepartments of the I 

__ 

2 



Maintenance of’ Way and Structures Department, represented by the 
Brotherhood of Maintenance of Way employas, and such employes 

I j.’ 

shall perform all work i.n the maintenance of way and structures 
department. 

.1 
..’ ,* f 

The issue to be decided in this dispute is whether the Carrier violated ~7” 

the Agreement by not advertising the two fire guarding positions; and if so, 

what should the remedy be. 

The position of’the Carrier is that no violation occurred. ’ It ccncends 

that Rule I is <not relevant ah ic pertains to, “hours of servfoa, general 
,. ‘, . 

working cond,iAcidns a+ races of. pii.. . ,” RtiJe 1 ioes no& reserve this work ” ’ 
‘1,. 

to the Organization and the Carrier maintains that the Organizaeion is 
I 

, acrcmpting to .“Eeatherbed.” Fur&r, the Carrier maintains that the 
,I : .:-y.., . .I 

‘,~ upkradirig oftthe Speno Grindsr,iliminated the need for addition& firefight- , ’ 4 
:,,. 

ing perdonnel stnce the.upgrading included fitefLghti,ng and fire retardant 
- :;~ 

., 
-, ; . , .::I ,’ 

.,aspFcts ‘to, t~b::+.@Lnt. 
I. 1,. I, 

,. ‘,I,‘.’ ,:a; , i i!,,!.:~,!:;:;, 
Ff+Jl)i~ the.Carrier con&d& 

.: . i. 
t,hat’the meaning of. ’ : 1 . 

‘~he’.lang~q$‘&,~.thb ,‘i’C$5 ‘lettek: &&ment ‘iioes’. DOW bind it tb’ 
I. .!, Lb .‘,I 

‘, , advertising 
.‘,i. , I~ 

/ 1 
woaddiifonal positions every time a rail grfnder was used; if it did, 

*,.. ,. ‘. .; ; .;, 
there: would have been no need’td:,;ino,lude the lanya,ge nn the, ietter at all ..,, 

‘,I 
I 

i 
I’ ’ 

.I ..:.., : a_. 1.’ ,i. ., .,- I, 
, rega?ding the, &se ‘of .“our forces.” 

,,.~’ 
Simply put; th:‘Carrier argues that the 

~rganlzatfo~ has ‘notsw~ained Atr burden of proof. 

I 
1 and ,the letter agreements by not~advertlsing the “JO poaicions. The 

.~ 
2 . ‘. -I I, i;,.‘,~ : 

;. 
Organization maintains th~at the work that needed to be ‘ierformad belonged to+:,:,! .,,*s ’ , 

:. !; ,,‘,’ ., y; 9’! 
its craft; the work debit with the phy&ical area for vhf& the’ Organization I “. 

is reaponrfble. is reaponrfble. The Organization mafntains that the. Carrier’s pqsition; that!! , The Organization mafntains that the. Carrier’s pqsition; that!! , 
I I 

:*,c ,,i’ :*,c ,,i’ 
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engfne andcaboose for. the &p&c of extfngufshing .firas has been the 
.:;. ;: 

I 
I . .‘. ‘., ,,: 1” ‘I ..,: : ,I’ 

pradtica’$i,n&a le?!?.c, Therefbre;~:,~th~ is no bpsi{,, fo5 alleging that the ” ’ ” -..’ 
:, .,’ I, ., . ‘. 

pos’itions “are not necessary. 
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.I ., !’ , 
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8 _. I 
After, review. of. the en&k r&&d, ths .Bcard f,icdf .&I.%z chc Carrier 

S’! I,.‘. L 
.’ I. I:,;~-’ ’ : 

,,,‘I<. I,. .( . : 1 
violated the.Agr@ement and direct? that the CsrrLer pay CLafmants in 

,I .’ 
_ i. : u 

The Orgad~zation,has’established by substantial credible kvidence.in ‘! . ,, ‘;; 
a.: ’ ,’ 

the record that there w&s no substantial change fn the method: of opera&n:..,‘,, .i,’ ‘!‘,:: 
8: #’ :‘; I ‘1 . . : ’ ,’ ,‘,b .i. , 

of the Speno RaLZ Grinder. Tha’re f&e, there is no basis’ for the Carrfe’r’s ” ’ ’ 

elimfnacion (by’fsflure CO advertise) of the use of two edditional smployes. :: .” 
4. 

to fight firer in the ,right of way. This work was Ciken away from the 
8 

Organfzacion in vtolacfon of Rule 1 and the ietter agreements relevant to 

this operation. The Organization has operated the'water truck and fire 

resisting equipment in the past and the evidence is that the Carrier is . 
‘I I 

obligbted to advertise for Organization personnel in crdor to conduct these 
I’ 

identical tasks, Having faiLed to do so, the Carrier is,in violation. Thin 

work is not reserved forever to the Organization. But so long es the : ‘; ., 
* 

Carrier performs the s&me tasks with the seme equipment ih the same manner, 

it must recruit the personnel for the tasks in the f&ton required in those 
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