20, 1975, which provides:

- PUBLIG' LAW BOARD NO. 4138

Award Ne.: 27

. . Case No.: 27

PARTIES TO DISPUTE

- BROTHERHOOD OF MAINTENANCE OF WAY EMPLOYES
AND
1 + o )

GSX TRANSPORTATION, INC, (former L&N)

Ei;s : fhat thw‘Agreemanc dated October 1, 1973 hetween the two

"parties was vidlated, along with Letters of Understanding dated

August 20, 1975, May 12,1978 and February 17, 1978, which will be
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o ‘flsgsend Thaq‘plafmancs c.. R Blalock ‘and §. R. Snew&rt be paxd 8

,* hours scréighc timeu startlng with August 3, 1985!chrou5h AUgUsE {
r26, 1985, and 60" Rours ovartime ‘that was made’ by ounsidc contrac-
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From August 3 x;oA’és~ 1985, the éarrier coﬁtraéted for the services of a,

t ,. v

Speno Rail Grinder.-;The Carrier did net’ bullecin tha extra gang foreman and

\ 1

machine oparator ox Cemporary machine Dperator and tEmpDrary assistant

machine operator posit10n5 which 1t had bulletined in ;he past. Provision

¢
L

for these positions is based on the parties' letter agreement daced Augusc
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It was agréed that we could contract for the above work immediate—
+ 1y and :hat ve wpuld bullet1n ,&n Extra Gang Foreman position at
the rate’of $1,046.98 per monch and an Operator position at the
rate of $1,010.52 per month to accompany this machine while it is
being used on our property. These positions will be bulletined on
' . each Division that: the Grinder is being used and will be abolished
¢ when the! Grindet leaves that particular Division. The Engineering
+, *Departmént is being advised that' the Division scheduled to receive
the Grinder should bullecin these positions in ample time bafore
. _the Grinder.gets to their Division so the successful applicants
* 7 will be, available to go along with the Grinder whilé it {s on
" thelr, D;vision The successful applicants to these positions will
be- alioqad chelr aqtual necé;sary expenses while Fltﬁ the, Speno 5

" put out’fires behind this mathine, then oux forces will be used in
. that connection. :
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\The'emﬁioyes'in‘the bosiﬁibngviﬁ'questién,usuhlly:fdllowed the Grinder

to extinguish fires. The Carrier 5tates that the Speno Grlnder used in

August 1985 was a modiflcation of the Speno’. Grinder uScd in nhe past. in thac
) "l“ ot "

it was outfitted with wacer in a manner that provgded £or protectlcn against "

fires on the right of ways The Organization states that nelither the
. : ' - i

Grinder nor its methed of operation was substantlally ‘modified since 1979.
When operating the Gfiﬁaér, a Carrier' officer accomﬁanﬁed 1t to ensure thag V'
it was opergéed properly. On the particular dates in ques:ioﬁ, a Cont;ac;o?

. b

operated the Grinder with a Carriaf officear, Cla1mants are &he employes S

P '«

who the Organization claims would have performed the work had the Coniractor”'

not done so. ' ' )
Rule 1 of the Agreement provides:

' Subject to the exceptions in Rule 2, the rules contained herein
shall govern the hours, of sarvice, working conditions, and rates
of pay for all empleyes in any and all subdepartments of the

2 .

"fRail Grinder. If ‘thera ig A need fof“tha services of phrsonnel fo Y

138-27
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' upgrading of' the Speno Grinder e‘limiﬁaced the need for additional firaﬂghc- ' .

+

1

-
WL

. . I
Haintenance of Way and Structures Dspartment, represented by the o
Brotherhood of Maintenance of Way employes, and such employes
shall perform all work Iin the maintenance of way and structures
department.

The i;sue to be‘decided in this dispute is whether the Cérrier‘violhééd . J':
the Agreement by not &dvertising the two fige guarding positions; and If so,
what should the remeéy ha, oy

’ A

The position of the Carrier is that no violation occurred. " It contends .

that Rule 1 is non ralevant as it pertains to "hours of service, general

working condicidns ahd rates of. pay....“ Rule 1 does not reserve thiy work

to the Organization and the‘Carrier maintains that the Organizatlon is

, attempting to “featherbed." Further, the Carrier maintains that the
. . 1

T ’ . A . =.'..:|Io

ing perSannel siﬁc;.the upgrading included firefighting and fire retardant

. . \ !
aspects to t&f'eqqipéeng Finally tbe Catrier contend% thac the maaning of {
che language i; ;h;!f975 Iette:.agreemenn does’ not 'bind it tg advertiéing
two additional positlons every time‘a rail grinder was used; if ie dzd o
there. woufd have been no need to inc;ude the language in the’ letter at all L |
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regarding tha use ‘of “our forces. ™ Simply put; thg Ca:rler argues that the
Organizatioq has hot.suspained its burden of pfoofz ,
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The position of the Organization is that the Carrier has violated Rule

1 and the letter agreements by not advertising the two poéitions The v Sl

Organization maintains that the work that needed to be performed belonged tor .t
5 :‘ “ ™

its craft; the work dealt with the physical area for whith the Qrgan1zation :

is responsible. The Organization maintains that the Carvier's position; that:, , ..
' ¢ ¢ . '
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LI
r

'out thaclcha furnishing cf a waccr ear and Lhe running of hoses ro the

‘accordance with the Agreemeat. ' ' oo Lot

e : HI3-27.
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tha Speno Gtindeb‘was upgraded is withuut merit Thé Organizatlon poinca"‘i i
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engine and caboose for the purposc af extinguishing fires has besn che C o

practlce sipqe 1929“3 Thgrefqrg théra is no basis fdt alleging that the

M v a :. o' -t .~ i ) ' )
prslitions are not nacegsary. - '
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After review. of the ent;re record chg Board finds‘thac the arrier

| l‘ : |
violated the'Agraement and dxrectk that tha Carrier pay Claimants in . R
s , . . . r vy

- ) . I P
The Orgaﬁization.haa'established by substantlal eredible hvidence\in Y,

[ " Vo

1 . o » ] . ) . ‘ . .
the record that there was no substantial change In the method of operation ... T LAY
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of the Speno Rail Grinder. Tha}efg;e, there is no basis for the Carrier’s
¢liminacion kby'failure to advertisze) of the use of two aééitlonal swployes,
to fight fires in che‘right of way. This work wasﬁééken away from the.
Organization in violacion of Rule 1 and the letter agreements relevant to
this operation. The Organization has operated the water truck and fire
reéisting equipment {n the past and the avidence is thnt the Carrxier is ...',
obligated te advertise for Organization personnel in erder to conduct these. |
identical rasks. Having failed to do so, the Carrier is in vioclation. This

work is not reserved foréver to the Organization. But so long as the RN

Carrier performs the same tasks with the same equipment in the same manner,

it must recruit the personnel for the tasks in the fashion required in those

cirvcumgtances, o . B . A B
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paid 8 hours straight time for the pcriod Augdst 3 ta, 0

: L

Claimants will be : A

24, 1985 and 60 hours overtina. ' o

MM

Neutral Hember

Carrier Member ; }

"ot

/Brl/f'/ /://17/ |

rga xzation Membek
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