PUBLIC LAW BOARD NO. 4219
ESTABLISHED UNDER AGRELMENT BETWEEN THE PARTIES

Neutral Member: Lamont E. Stallworth
Case No. 6 _

PARTIES Brotherhood of Maintenance of Way Employees
TO
DISPUTE: and

Union Pacific Railroad Company.

STATEMENT Claim of the Brotherhood that:

nts contend the Letter of Agreement, dated
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March 8, 1983, between the BMWE General Chalrman and
the Carrier's Chief Engineer correcting the seniority
date of Mr. M. L. Porteous was not entered into by the

parties within the time frame as specified by Rule 17
(k) of the current Agreement
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2. Protestants further contend Mr. M. L. Porteous's -
name should be removed from Group 7 Roster because of _
his failure to properly protest the omission of his
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OPINION This dispute originated sometime in the mid-19070's
OF ’

BOARD: when employee Mr. M. L. Porteous was promoted from a

track inspector to a foreman position. For a period of at least

1976 through 1980 his name did not appear on the seniority roster
for +track inspectors, and he did nothing to contest this =
omission,

In 1980 the Carrier and the Organization realized that a .
number of errors in various scniority rosters had arisen over the
years. Therefore they established a special agreement whereby
protests over the 1981 seniocrity roster would be considered __
outside of the normal period established in Rule 17(b) of the .

Agreement. Rule 17(b) normally establishes a 90-day period from

the date of posting of the seniority roster for employees to _
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protest seniority problems,  Phe 1uysl auveecmcent, howover, allowed
protests to be filed over the 1981 roster wntit the eond ot
February, 1982, {Exhibits A-1 through A-4}).

The Carrier and’ the Organizatron in their toint ox  parte
submission state that Mr. Porteous initially raised his objoection
¢ his omission From the track iInspector zoeniority rostor at 0
union meoting at the very end of this special 1981-R2 graca
period. The first documentary evidence of the protest appears i
4 lettor dated March 13, 1982  (Fxbhilsit  A-5). Thier  Carrier
initially denied the claim because Mr. Porteous had failed to
raise 1t foar soeven vears  (Bxhibit A=-7). However, the Carrier”
later reversed its position, acknewledging that ic had misapplied
Rule 22{e}), which allows an employee ta retain his senicrity in
his original classification when he takes o Scetion Poreman job.
Ixhibit aA-11).

The Carrier also raised the issue of whoether Mr. Dortoous
bad raised his original claoim within the 1981-%0 special anmoesty
period (Exhibit A~14). Hcewever, eventually the Carrier and tho
Organ-zation agreed that Mr, Porteous wourd be olaced oo the
seninrity list for track inspectors in Class (o}, Group 7, by
letter dated March 8, 1983. {Exhibit A-15).

This 1l1utter did not correct the problem, however, bocause_
Mr. Porteous' name failed to appear on both the 1984 and the 1985
seniority rosters. The file contains no évidence of a written
protest of these omissions by Mr. Porteous. However, a letter

from Diane E. McMahon, a former employee of the Carrier who was



responsilbile Yor composing the list, gtated that Lhe Carvivr was-
roegponrsible {or these omissions and that Mr. Porteous was very
vocal in protesting them cach year.,  {Exhitat aA-i17).

Apparently Mr. Porteous was Finaliy placed on the 1984
seniority roster, whith 4 seniority dote of 1973, This gyenerated”
a  series of protests from other cocmplovees  who  wore oither
threatened with, ~r wore in fact bunped by his cxwercice ot hirs
placement on the track inspector scnilority rostoer. These loetlers
primarily braolested the fact that the Pavt besss hoed not adbeyod Lo
Ruleo 17(LY, in that Mr. Portoeous had boeon b Jowed Lo o contest s
venlonn ity plicomenl  years atter Ll o grtonal meatabe hod beon
incde 1n omltting his name from the voster.

The Orvganization and the Carrier, in rvesponding to the
protoestants, stuted that they had the ability to waive the rules,
and hud wuwlved the strict requircments of Rule !7(bh) n many other
cesed. Eventually, however, the Partics agresd to bring ' he lam
boetore this Board fcr review,

This Bouard concurs that the Parties have not violated the
fAgreement oy walving Rule 170Lr and ploning My, Portecus on thoe
senitority ruster, In a writbten agreement Jatced March 8, 1983 and
signed by representatives of  bothr the Carrier - and the _
Organtrzation, the Parties agreed that Mr. Porteous would bhe_
placed on the track inspector seniority roster, with a seniority
date going back to 1973, Thus, both the Organization and tho

Carrier agreed to waive the strict regquirements olb Rule 17 (h).
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The Organization, in responding to the protestants, stated
that these type of agreements are common when the Carrier has
made a mistake regarding an employece's seniority doate, and for
some reason that mistake is not raised within the contractual
time limits. {(See Letter No. 30). Furthermore, the by-laws of
the Organization specifically permit it to enter into adjustments
over the application of the Agreement. For example, Article VIT
of the by-laws of the Organization's Union Pacific System
Division permit the Joint Protective Board to

negotiate changes in the Agreement with the management of

the railroads comprising the Union Pacific System Division

for rates of pay and working conditions in behalf of all

employees coming under the jurisdiction of this System

Division.

(Exhibit A-19).
In addition, Article XXI ©f the Grand Lodge's Constitution and.
By-Waws give .the Brotherhood the full and sole suthority to
represent all employees in the "negotiating, interpreting and
applying of agreements."” {Exhibit A-~-18). From cthese sectiouns
this Board concludes that the Organization acted within 1its
authority when it adjusted the seniority date of Mr. Porteous.

The protestants believe that the Parties have trampled on
their rights by adjusting the rights of Mr. Porteous. There is
often discontent when there is an adjustment in seniority, and
when job benefits are awarded on a competitive basis using’

seniority. Some employees benefit and others are disadvantaged

by the change.
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